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AGAINST THE CONSTITUTIONALITY OF SEPARATE COLORED SCHOOLS, 
In tHe Case or Roserts v. Tue Crry or Boston. 
BEFORE THE SUPREME COURT OF MASSACHUSETTS, DECEMBER 4, 1849. 


[ We have been favored by the accomplished author with a copy of this very erudite 
and eloquent argument; and regret that its length prevents us from publishing the 
whole of it. In making extracts, we shall be guided by a desire to present, as more 
suited to this Journal, the more strictly legal portions of the argument. Eb. } 


May ir PLease your Honors: Can any discrimination, on account 
of color or race, be made, under the Constitution and laws of 
Massachusetts, among the children entitled to the benefit of our 
public schools? This is the question which the Court is now to 
hear, to consider, and to decide. 

Or, stating the question with more detail, and with a more par- 
ticular application to the facts of the present case, are the Com- 
mittee, having the superintendence of the public schools of Boston, 
entrusted with the power, under the Constitution and laws of 
Massachusetts, to exclude colored children from these schools, and 
to compel them to resort for their education to separate schools, 
set apart for colored children only, at distances from their homes 
less convenient than those open to white children ? 

This important question arises in an action by a colored child, 
only five years old, who, by her next friend, sues the city of Boston 
for damages, on account of a refusal to receive her into one of the 
public schools. 7 * - . . ¥ 

The great Pringle is involved in this case, I shall first 
exhibit in the Constitution of Massachusetts, next in the legisla- 
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tion, and then in the judicial decisions. I shall then consider the 
special circumstances of this case, and show the violation of the 
Constitution and laws, by the School Committee of Boston, 
answering, before I close, some of the grounds on which their 
conduct has been vindicated. 

I. | begin with the principle, that, according to the spirit of 
American institutions, and especially of the Constitution of Mas- 
sachusetts, all men, without distinction of color or race, are equal before 
the law. 

I might, perhaps, leave this proposition without one word of 
comment. The equality of man will not be directly denied on 
this occasion, and yet it has been so often assailed of late, that I 
trust I shall not seem to occupy your time superfluously in endea- 
voring to show what is understood by this term, when used in 
laws, or Constitutions, or other political instruments. Mr. Cal- 
houn, in the Senate of the United States, and Lord Brougham, in 
his recent work on Political Philosophy, ( Part 2, cap. 4,) have char- 
acterized equality as impossible and absurd. * * * * * 

It is to France that we must pass for the earliest development 
of this idea, for its amplest illustration, and for its most complete, 
accurate, and logical expression. In the middle of the last cen- 
tury appeared the renowned Encyclopedic, edited by D’Alembert 
and Diderct. This remarkable production, where science, religion 
and government were all discussed with a revolutionary freedom, 
contains an article on Equality, which was published in 1755. 
Here we find the boldest expression which had then been given 
to this sentiment. “Natural Equality,” says the Encyclopedia, 
“is that which exists between all men by the constitution of their 
nature only. This equality is the principle and the foundation of 
liberty. Natural or moral equality is then founded upon the con- 
stitution of human nature, common to all men, who are born, 
grow, subsist, and die in the same manner. Since human nature 
finds itself the same in all men, it is clear, that according to nature’s 
law, each ought to esteem and treat the others as beings who are 
naturally equal to himself; that is to say, who are men as well as 
himself.” It is then remarked that political and civil slavery is in 
violation of this equality; and yet there is a recognition of the 
inequalities in the State, by nobility. Alluding to these, it is 
simply said that those who are most elevated above others, ought 
to treat their inferiors as beings naturally their equals, shunning 
all outrage, and demanding nothing beyond what is due, and 
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demanding with humanity that which is most incontestably their 
due. * * * * * * % 

The French Revolution was now at hand. This great move- 
ment for enfranchisement was the expression of this sentiment. 
Here it received a distinct and practical enunciation. In the Con- 
stitutions of government which were successively adopted, amidst 
the throes of bloody struggles, the equality of men was constantly 
proclaimed. Kings, nobles, and all distinctions of birth, passed 
away before this mighty and triumphant truth. 

Look at these Constitutions, and see at once the grandeur of 
the principle, and the manner in which it was explained and illus- 
trated. The Constitution of 1791 declares in its first article as 
follows: “ Men are born and continue free and equal in their rights.” 
In its sixth article it says: “The law is the expression of the gen- 
eral will. It ought to be the same for all, whether it protects or 
punishes. All citizens being equal in its eyes, are equally admissible to 
all dignities, places, and public employments, according to their capacity, 
and without other distinction than their virtues and talents.” At the 
close of the Declaration of Rights there is this further explanation 
of it: “The National Assembly, wishing to establish the French 
Constitution on principles which it has just acknowledged and 
declared, abolishes irrevocably the institutions which bounded liberty and 
equality of rights. There is no longer, neither nobility, nor peer- 
age, nor hereditary distinctions, nor distinction of order, nor feudal 
rule, nor patrimonial justices, nor any titles, denominations, and 
prerogatives which were thence derived, nor any order of chivalry, 
nor any corporations or decorations, for which proofs of nobility 
are required, or which supposed distinctions of birth, nor any other 
superiority than that of public functionaries in the discharge of 
their functions. * * There is no longer, for any part of the nation, 
nor for any individual, any privilege or exception to the law, common to 
all Frenchmen.” —Moniteur 1791, No. 259. 

In fitful mood, another Declaration of Rights was brought for- 
ward by Condorcet, February 15,1793. Here also are fresh incul- 
cations of the equality of men. Article 1st, places Equality among 
the natural, civil, and political rights of men. Article 7th declares: 
‘* Equality consists in this, that each can enjoy the same rights.” Arti- 
cle 8th: “ The law ought to be equal for all, whether it recompense, 
or punish, or repress.” Article 9th: “All citizens are admissible 
to all public places, employments, and functions. Free people can- 
not know other motives of preference than talents and virtues.” Article 
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23d: “Instruction is the need of all, and society owes it equally 
to all its members.” Article 32d: “There is oppression when the 
law violates the natural, civil, and political rights which it ought 
to guarantee. There is oppression when a law is violated by 
public functionaries in its application to individual facts.”— Moni- 
teur, 1793, No. 49. 

Next came the Constitution of June, 1798. This anmounces in 
its second article, that the natural and impreseriptible rights of 
men are “ Equality, liberty, safety, property.” And in the next 
article it shows what is meant by Equality. It says, “ All men 
are equal by nature and before the law.” ( Moniteur, 1793, No. 178.) 
Here we first meet this form of definition. At a later day, after 
France had passed through an unprecedented series of political 
vicissitudes, in some of which the rights of Equality had been 
trampled under foot, when, at the revolution of 1830, Louis Phil 
lippe was called to a “throne surrounded by republican institu- 
tions,” the charter which was then promulgated repeated this 
phrase. In its first article it declared, that “Frenchmen are equal 
before the law, whatever may be their titles or ranks.” * * * 

After this review, the way is now prepared to consider the 
nature of Equality, as secured by the Constitution of Massachu- 
setts. The Declaration of Independence, which was put forth 
after the French Encyclopedia, and the political writings of Rous- 
seau, places among self-evident truths this proposition—“ that all 
men are created equal, and that they are endowed by the Creator 
with certain unalienable rights ; that among these are life, liberty, 
and the pursuit of happiness.” The Constitution of Massachusetts 
repeats the same idea in a different form. In the first article it 
says: ‘ All men are born free and equal, and have certain natural, 
essential, and unalienable rights, among which may be reckoned 
the right of enjoying and defending their lives and liberties.” The 
sixth section further explains the doctrine of Equality. It says: 
“‘ No man, nor corporation, nor association of men, have any other title 
to obtain advantages, or particular and exclusive privileges, distinct from 
those of the community, than what arises from the consideration of ser- 
vices rendered to the public; and this title being in nature neither 
hereditary, nor transmissible to children, or descendants or rela- 
tions by blood, the idea of a man being born a magistrate, law- 
giver, or judge, is absurd and unnatural.” The language here 
employed, in its natural signification, condemns every form of 
inequality, in civil and political institutions. * * * * * 
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The equality which was declared by our fathers in 1776, and 
which was made the fundamental law of Massachusetts in 1776, 
was equality before the law. Its object was to efface all political or 
civil distinctions, and to abolish all institutions, founded upon birth. 
““All men are created equal,” says the Declaration of Indepen- 
dence. “All men are Jorn free and equal,” says the Massachu- 
setts Bill of Rights. These are not vain words. Within the 
sphere of their influence no person can be created, no person can 
be born, with civil or political privileges, not enjoyed equally by 
all his fellow citizens, nor can any institution be established recog- 
nizing any privilege of birth. This is the great Charter of every 
person who draws his vital breath upon this soil, whatever may 
be his condition, and whoever may be his parents. He may be 
poor, weak, humble, black—he may be of Caucassian, of Jewish, 
of Indian, or of Ethiopian race—he may be of French, of German, 
of English, of Irish extraction—-but before the Constitution of 
Massachusetts ail these distinctions disappear. He is not poor, 
or weak, or humble, or black—nor Caucassian, nor Jew, nor 
Indian, nor Ethiopian—nor French, nor German, nor English, nor 
Irish; he is a man—the equal of all his fellow men. * * * * 

II. I now pass to the second stage of this argument, and ask 
attention to this proposition. The Legislature of Massachusetts, 
in entire harmony with the Constitution, has made no discrimi- 
nation of color or race, in the establishment of the public schools. 

If such discrimination were made by the laws, they would be 
unconstitutional and void. But the Legislature of Massachusetts 
has been too just and generous, too mindful of the Bill of Rights, 
to establish any such privilege of birth. The language of the 
Statutes is general, and applies equally to all children, of what- 
ever color or race. 

The provisions of the law regulating this subject are entitled, 
Of the Public Schools—( Revised Statutes, chap. 23.) It is to these 
that we must look in order to ascertain what constitutes a public 
school. None can be legally such which are not established in 
conformity with the law. They may, in point of fact, be more or 
less public; yet, if they do not come within the terms of the law, 
they do not form a part of the beautiful system of our public 
schools—they are not public schools. 

It is important then to examine these terms. The first section 
provides that in “every town containing fifty families or house- 
holders, there shall be kept in each year at the charge of the 
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town, by a teacher or teachers of competent ability and good 
morals, one school for the instruction of children in Orthography, 
Reading, Writing, English Grammar, Geography, Arithmetic, and 
Good Behavior, for the term of six months, or two or more such 
schools for terms of time that shall together be equivalent to six 
months.” The 2d, 3d, and 4th sections provide for the number of 
such schools to be kept in other towns having more than five hun- 
dred inhabitants. The language here employed does not recog- 
nise any discrimination of color or race. Thus in every town, 
whether there be one or more schools, they are all to be “schools 
for the instruction of children” generally—not children of any par- 
ticular class, or color, or race, but children—meaning the children 
of the town where the schools are. 

The 5th and 6th sections provide for the establishment, in cer- 
tain cases, of a school, in which additional studies are to be pur- 
sued, “which shall be kept for the benefit of all the inhabitants of the 
town.” Here the language not only does not recognise any 
discrimination among the children, but seems directly to exclude it. 

In conformity with these sections is the peculiar phraseology of 
the early law of the Colonies in 1647, founding public schools, “to 
the end that learning be not buried in the graves of our fore- 
fathers.” This law obliged towns having fifty families, “ forthwith 
to appoint one” within their limits “to teach all such children as 
shall rcsort to him, to write and read.” ( Ancient charters, 186.) 

It is on this legislation that the public schools of Massachusetts 
have been reared. The clause of the Revised Statutes, (chap. 
23 §) and the Statute (1838, chap. 154) appropriating small sums, 
in the nature of a contribution, out of the school fund for the sup- 
port of common schools among the Indians, do not interfere with 
this system. These partake of the anomalous character of all 
the legislation with regard to the Indians in this Commonwealth. 
It does not appear, however, that any separate schools are estab- 
lished by law among the Indians, nor that they are in any way 
excluded from the public schools in their neighborhood. 

I conclude from this examination, that there is but one kind of 
public school established by the laws of Massachusetts. This is 
the general public school, free to all the inhabitants. There is 
nothing in these laws establishing any exclusive or separate school 
for any particular class, whether rich or poor, whether white or 
black. From the legislation of the Commonwealth, I pass to the 
adjudications of the Courts. 
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III. The Courts of Massachusetts have never recognized any 
discrimination, founded on color or race, in the administration of 
the public schools, but have recognized the equal rights of all the 
inhabitants. 

There are a few decisions only of our Court bearing on this 
subject, but they all breathe one spirit. The sentiment of equality 
animates them. In the case of Commonwealth v. Davis, 16 Mass. 
R. 146, while declaring the equal rights of all the inhabitants, 
both in the grammar and district schools, the Court said: ‘“ The 
schools required by the Statute are to be maintained for the benefit 
of the whole town, as it is the wise policy of the law to give all the 
inhabitants equal privileges for the education of their children in the 
public schools. Nor is it in the power of the majority to deprive 
the minority of this privilege. * * * Every inhabitant of the 
town has a right to participate in the benefits of both descriptions 
of schools, and it is not competent for a town to establish a gram- 
mar school for the benefit of one part of the town to the exclusion 
of the other, although the money raised for the support of schools 
may be in other respects fairly apportioned.” 

In the case of Withington v. Eveleth,7 Pick. 106, the Court said, 
they “ were all satisfied that the power given to towns to deter- 
mine and define the limits of school districts, can be executed only 
by a geographical division of the town for that purpose.” <A limi- 
tation of the district which was merely personal, was held invalid. 
This same principle was again recognised in Perry v. Dove, 12 
Pick. R. 218, where the Court say, “Towns, in executing the 
power to form school districts, are bound so to do it as to include 


every inhabitant in some of the districts. They cannot lawfully 


omit any, and thus deprive them of the benefits of our invaluable 
system of free schools.” 

The Constitution, the legislation, and the judicial decisions of 
Massachusetts have now been passed in review. We have seen 
what is contemplated by the equality secured by the Constitution. 
We have seen also what is contemplated by the system of public 
schools, as established by the laws of the Commonwealth, and 
illustrated by the decisions of the Supreme Court. The way is 
now prepared to consider the peculiarities in the present case, and 
to apply the principle which we have thus recognized in the Con- 
stitution, in the laws and judicial decisions. 

IV. The exclusion of colored children from the public schools 
open to white children, is a source of practical inconvenience to 
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them and their parents, to which white persons are not exposed, 
and is, therefore, a violation of equality. The black and the white 
are not equal before the law. 

It appears from the statement of facts, that among the rules of 
the Primary School Committee is one to this effect: ‘“ Scholars to 
go to the school nearest their residence. Applicants for admission to 
our schools (with the exception and provision referred to in the 
preceding rule,) are especially entitled to enter the schools nearest 
to their places of residence.” The exception here is “of those for 
whom special provision has been made”—in separate schools ; 
that is, colored children. 


In this rale—without the exception—is seen a part of the beauty 
of our public school system. It is the boast of England, that jus- 
tice, through the multitude of Courts, is brought to every man’s 
door. It may also be the boast of our public school system, that 
education in Boston, through the multitude of schools, is brought 
to every white man’s door. But it is not brought to every black 
man’s door. He is obliged to go for it—to travel for it—often a 
great distance. The facts in the present case are not so strong 
as those of other cases which have come to my knowledge. But 
here the little child, only five years old, was compelled, if she 
went to the nearest African school, to go a distance of 2100 feet 
from her dwelling, while the nearest Primary school was only 900 
feet, and in doing this, she would pass near no less than five dif- 
ferent Primary schools, forming part of our public schools, all of 


which were closed to her. Surely this is not equality before the 
law. * * * * * * * * * * 








V. The separation of children in the public schools of Boston, 
on account of color or race, is in the nature of Caste, and is a vio- 
lation of equality. 

The facts in this case show expressly that the child was excluded 
from the school nearest to her dwelling, the number in the school 
at the time warranting her admission, “on the sole ground of 
color.” The first Majority Report presented to the School Com- 
mittee, to which reference is made in the statement of facts, gives, 
with more fulness, the grounds of this discrimination, saying, “It 
is one of races, not of color merely. The distinction is one which 
the Almighty has seen fit to establish, and it is founded deep in 
the physical, mental, and moral natures of the two races. No 
legislation, no social custom, can efface this distinction.” Words 
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more apt than these to describe the heathenish relation of caste, 
could not be chosen. 

This discrimination falls strictly within the definition of caste. 
This term is borrowed from the Portuguese word casta, which 
signifies family, breed, race. It has become generally used to 
designate any hereditary distinction, particularly of race. It is in 
India that it is most often applied; it is there that we must go in 
order to understand its full force. A recent English writer on the 
subject says, that it is “not only a distinction by birth, but it is 
founded on the doctrine of an essentially distinct origin of the 
different races, which are thus unalterably separated.” ( Roberts 
on Caste, p. 184.) This is the very ground of the Boston School 
Committee. 

But this word is not now applied for the first time to the dis- 
tinction between the white and black races. Alexander Humboldt, 
in speaking of the negroes in Mexico, has characterized them as a 
caste, and a recent political and juridical writer of France has used 
the same term to denote, not only the distinctions in India, but 
those of our own country, ( Charles Comte, Trait? de Legislation, 
Tom. 4, p. 445, 129.) In the course of his remarks he refers to 
the exclusion of colored children from the public schools, as among 
“the humiliating and brutal distinctions” by which their caste is 
characterized. It is, then, on authority and reason, that we apply 
this term to the hereditary distinction on account of color, which 
is established in the public schools of Boston. * * * * 

VI. The Committee of Boston, charged with the superintendence 
of the public schools, have no power under the Constitution and 
laws of Massachusetts to make any discrimination on account of 
color or race, among children in the public schools. 

It has been already seen that this power is inconsistent with 
the Constitution and laws of Massachusetts, and with the adjudi- 
cations of the Supreme Court. The stream cannot rise higher 
than the fountain-head, and if there be nothing in these elevated 
sources, from which this power can draw its sanction, it must be 
considered a nullity. 

Its advocates, unable to find it among the express powers con- 
ferred upon the School Committee, place it among the implied or 
incidental powers. Let us consider this. The Revised Statutes 
(cap. 23, §10) provides for the appointment of a School Committee 
“who shall have a general charge and superintendence of all the 
public schools” in their respective towns. Another section (§ 15) 
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provides that the ‘‘Committees shall determine the number and 
qualifications of the scholars to be admitted into the school kept 
for the use of the whole town.” These are all the clauses con- 
ferring powers on the Committee. 

From these it is impossible to imply any power to defeat a car- 
dinal principle of the Constitution. It is absurd to suppose that 
the Committee, in their general charge and superintendence of the 
schools, and in determining the number and qualifications of the 
scholars, may ingraft upon the schools a principle of inequality, 
unknown to the Constitution and laws, and in defiance of their 
spirit and letter. In the exercise of the general charge and super- 
intendence, they cannot put colored children to personal incon- 
venience in attending school, greater than that of white children. 
Still further, they cannot brand a wholerace with the stigma of 
inferiority and degradation, constituting them into a caste. 

But the law says expressly what the Committee shall do. 
Besides having the general charge and superintendence, they shall 
“determine the number and the qualifications of the scholars to be 
admitted into the school;”’ thus, according to a familiar rule of 
interpretation, excluding other powers. Mentio unius est cxclusio 
alterius. The power to determine the number is easily executed, 
and admits of no question. The power to determine the qualifi- 
cations, though less simple, must be restrained to the qualifications 
of age, sex, and moral and intellectual fitness. The fact, that a 
child is black, or that he is white, cannot of itself be considered a 
qualification, or a disqualification. 

Still further. The Committee are doubtless entrusted with a 
discretion in the exercise of these powers. And this has been 
made a foundation for the discrimination of color. The Majority 
Report asserts their “right to distribute, assign, and classify all 
children belonging to the schools in the city, according to their best 
judgment.” This cannot be true. The Constitution and laws 
have not placed the schools, in these important particulars, in the 
discretion of any committee. 

It is an admitted principle, that the regulations and by-laws of 
municipal corporations must be reasonable, or they are inoperative 
and void. This has been recognized by this Court in Common- 
wealth v. Worcester, (3 Pick. R. 462,) and in Vardine’s Case, (6 
Pick. 187.) And in the City of Boston v. Jesse Shaw, (1 Metcalf, 
130,) it was decided that a by-law of the city of Boston, prescrib- 
ing a particular form of contribution towards the expenses of 
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making the common sewers, was void for inequality and unrea- 
sonableness. 

Assuming that this principle is applicable to the School Com- 
mittee, their regulations and by-laws must be reasonable. Their 
discretion must be exercised in a reasonable manner. And this is 
not what the Committee, or any other body of men, may think 
reasonable, but what shall be reasonable in the eye of the law. 
It must be legally reasonable. 1t must be approved by the reason of 
the law. * * * * * * *% 

The separate school for colored children is not one of the schools 
established by the law relating to public schools. (Retis-/ Stat- 
utes, chap. 23.) It is not a public school. As such, it has no legal 
existence, and, therefore, cannot be a legal equivalent. In addi- 
tion to what has already been said bearing on this head, I will 
call the attention to one other aspect of it. We have already seen 
that it has been decided, that a town can execute its power to 
form a School District only by a geographical division of its terri- 
tory-—that there cannot be what the Court have called a personal 
limitation of the district, and that certain individuals cannot be 
selected and set off by themselves into a district. (Perry v. Dover, 
12 Pick. 213.) The admitted effect of these decisions is to render 
a separate school for colored children illegal and impossible in 
towns that have been divided into districts. They are so regarded 
in Salem, Nantucket, New Bedford, and in other towns of this 
Commonwealth. The careful opinion of a member of this Court, 
who is not sitting at this case, given while at the bar (Hon. Rich- 
ard Fletcher) and extensively published, has been considered as 
practically settling this point. . ° * , ? ° 

VII. The Court will declare the by-law of the School Committee 
of Boston, making a discrimination of color among children enti- 
tled to the benefit of the public schools, to be unconstitutional and 
illegal, although there are no express words of prohibition in the 
Constitution and laws. 

It is hardly necessary to say anything in support of this propo- 
sition. Slavery was abolished in Massachusetts, by virtue of the 
Declaration of Rights in our Constitution, without any specific 
words of abolition in that instrument, or in any subsequent legis- 
lation. (Commonwaalth v. Aves, 18 Pick. R. 210.) The same 
words which are potent to destroy slavery, must be equally potent 
against any institution founded on caste. The case of Boston v. 
Shaw, (1 Metcalf, 130,) to which reference has been already made, 
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where a by-law of the city was set aside as unequal, and unrea- 
sonabie, and therefore void, affords another example for the 
present occasion. | 

The Court would justly feel great delicacy in exercising this 
power, if they were called upon to revise a Law of the Legisla- 
ture. But it is simply the action of a local committee which they 
are to set aside. In doing this they will bring the schools of 
Boston in harmony with the schools in other towns throughout the 
Commonwealth which have already banished caste. 

Let me add also, that, if there should be any hesitation or doubt 
in this conclusion, the Court should incline in favor of equality—- 
as every interpretation is always made in favor of life and liberty. 
Rousseau has pointedly remarked, that “it is precisely because 
the force of things tends always to destroy equality, that the force 
of legislation ought always to tend to maintain it.” ( Contrat 
Social, liv. 2, ch. 11.) In a similar spirit the Court should tend to 
maintain it. ° ad . - ° ° . 4 ° 

May it please your Honors: Such are some of the things which 
it has occurred to me to say in this important cause. I have been 
long, but I have not yet exhausted the topics. Still, which way 
soever we turn, we are brought back to one single proposition— 
the equality of men before the law. This stands as the mighty guardian 
of the rights of the colored people in this case. You cannot slight 
it, or avoid it. You cannot restrain it. It remains that you 
should welcome it. Do this, and your words will be a “charter 
and freehold of rejoicing” to a race which has earned by much 
suffering a title to much regard. 

You have already banished slavery from Massachusetts. I call 
upon you now to obliterate the last of its footprints that can be 
reached by this Court. The law interfering to prohibit marriages 
between blacks and whites, has been abolished by the Legislature. 
The railroads, which at first, imitating the Boston schools, placed 
colored people in a separate car by themselves, have been com- 
pelled, under the influence of an awakened public sentiment, to 
abandon this regulation, and to allow them to mingle with other 
travellers. It is only recently that I have read that his Excellency 
the present Governor of Massachusetts, took his seat in a car by 
the side of a negro. It is in the caste schools of Boston that the 
prejudice of color has sought its last legal refuge. 

It is well known that this prejudice is peculiar to our country. 
You have not forgotten that two youths of African blood gained 
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the highest honors in the college at Paris in the year 1838, and 
dined on the same day with the King of France, the descendant 
of St. Louis, at the palace of the Tuilleries. And let me add, if I 
may refer to my own experience, that in Paris, I have sat for 
weeks, at the School of Law, on the same benches with colored 
persons, listening, like myself, to the learned lectures of Degrando 
and of Rossi—the last is the eminent minister who has unhappily 
fallen beneath the dagger of a Roman assassin; nor do I remem- 
ber observing in the throng of sensitive young men by whom they 
were surrounded, any feeling towards them except of companion- 
ship and respect. In Italy, at the Convent of Pallazuola, on the 
shores of the Alban lake, and on the site of the ancient Alba 
Langa, I have seen for several days a native of Abyssinia, only 
recently conducted from his torrid home, and ignorant of the lan- 
guage that was spoken about him, yet mingling with the Fran- 
ciscan friars, whose guest and scholar he was, in delightful and 
affectionate familiarity. In these examples may be discerned the 
Christian spirit. 

And, finally, it is this spirit that I invoke. Where this prevails, 
there is neither Jew nor Gentile, Greek nor barbarian, bond nor 
free; but all are alike. It is from this that we derive new and 
solemn assurances of the equality of mankind, as an ordinance of 
God. The bodies of men may be unequal in beauty or strength— 
these mortal cloaks of flesh may differ, as do these worldly gar- 
ments—these intellectual faculties may vary, as do the opportu- 
nities of action and the advantages of position; but amidst all 
unessential differences there is an essential agreement and equal- 
ity. Dives and Lazarus were equal in the sight of God. They 
must be equal in the sight of all just institutions. 

But this is not all. The vaunted superiority of the white race 
imposes upon it corresponding duties. The faculties with which 
they are endowed, and the advantages which they possess, are to 
be exercised for the good of all. If the colored people are igno- 
rant, degraded, and unhappy, then should they be the especial 
objects of your care. From the abundance of your possessions, 
you must seek to remedy their lot. And this Court, which is as a 
parent to all the unfortunate children of the Commonwealth, will 
shew itself most truly parental, when it reaches down, and, with 
the strong arm of the law, elevates, encourages, and protects its 
colored fellow citizens. 
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ABSTRACT OF LEGISLATION ON PATENTS. 


{ Patent Office Report for 1848, p. 82. ] 


ABSTRACT OF LEGISLATION BY CONGRESS IN RELATION TO PATENTS AND THE 
PATENT OFFICE, FROM THE COMMENCEMENT OF THE GOVERNMENT 
TO THE PRESENT TIME. 


The granting of letters patent by the federal government was 
contemplated from its foundation. The framers of the Constitu- 
tion, convinced of the necessity and justice of protecting the rights 
of men of genius in the fruits of intellectual labor, introduced into 
the first article of that instrument a clause granting power to Con- 
gress, “to promote the progress of science and useful arts, by 
securing for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries.” This clause is 
the foundation of the copyright laws, and of the present patent 
system. 

The power thus granted was first exercised by Congress in 
1790, the third year after the signing of the Constitution. 

By the law of April 10, 1790, the Secretary of State, the Secre- 
tary of War, and the Attorney General, were constituted a Board, 
any two of whom could grant letters patent to “any person or 
persons” who had “invented or discovered any useful arts,” &c., 
or “any improvement therein xot before known or used.” No restric- 
tion was made as to the qualifications of persons to whom patents 
could be granted; citizens, aliens, and foreigners were placed, in 
this respect, upon equal terms. 

The conformity of the patent to law was to be certified by the 
Attorney General, and the instrument was to “ bear test” by the 
President of the United States. The record was to be kept in the 
office of the Secretary of State, and the model and drawing to be 
deposited there. 

The fees required were small; no oath was necessary, and no 
examination, in the present meaning of that term, as applied to 
patents, was had. 

This law was repealed by the act of February 21, 1793. 

The act of February 21, 1793, was more stringent in its require- 
ments than that of 1790. It restricted the granting of patents to 
citizens of the United States. The Secretary of War was no lon- 
ger required to act upon applications, that duty being assigned 
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exclusively to the Secretary of State. The patent, as before, was 1 
to be certified, as to its conformity to law, by the Attorney Gen- i 
eral, and to “bear test” by the President. The applicant was : 
| required to “swear or affirm” that he believed himself to be “the a 
| true inventor or discoverer,” and to file his specification, draw- cas 
ings, &c., in the office of the Secretary of State. The right of : 
assignment was given to inventors, a forfeiture imposed for using 4 
patented inventions without leave, and the sum of thirty dollars te | 
made the uniform fee in all cases. rh ka | 
An act supplementary to this act was approved June 7, 1794, . 
providing for the revival of suits under the law of 1790, “ which vi : 
may have been set aside, suspended, or abated by reason of the EF 
repeal of the said act.” t 
The law of April 17, 1800, extended the privilege of obtaining i. 
patents to aliens, “who, at the time of petitioning, shall have ( 
resided for two years within the United States,” provided such 
petitioner made oath that the invention had not “been known or 
used in this or any foreign country.” The privilege was also fs as 
granted by this law to the legal representatives of a deceased - 
inventor. a 
The act of February 15, 1819, gave to the Circuit Courts of the Me 
United States original cognizance in equity, and at law, in contro- + 
versies respecting the right to inventions and writings, and pro- 
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vided an appeal to the Supreme Court of the United States, “in ea 
the same manner and under the same circumstances as is now Ge 
(then) provided by law in other judgments and decrees of such a 
Circuit Courts.” plies: 


By the act of July 3, 1832, provision is made for the renewal, 4 
extension, and re-issuing of patents, and the forms of proceeding F 


in these cases prescribed. And in case of the death of the inven- ee 
tor or any assignment made by him of the same patent, the right, oe 
in these cases, was vested in his executors, and administrators or tat i 
assigns. ach 
The privilege of obtaining patents which had been given to es 
aliens by the law of 1790, denied to them by the law of 1793, and Ba) 
restored to them by that of 1800, was still further extended by the By. 
act of July 13, 1882. Residence in the United States at the time a? 


of making application, and a declaration of intention to become a 
citizen, were the only conditions required to place an alien on a a. 
level with citizens of the country. But the patent was to be void 2 
unless the invention were introduced into general use in one year 
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from its date, and if the patentee failed to fulfil his declared inten- 
tion of becoming a citizen of the United States. 

Hitherto the duty of granting letters patent had been assigned 
to the Secretary of State, either alone or in conjunction with the 
Secretary of War; and the incidental business connected with 
them confided to a subordinate clerkship in the State Department. 
In 1821, the clerk having charge of it received, by courtesy, the 
title of Superintendent of the Patent Office, and his salary was 
fixed at fifteen hundred dollars; but the office, by that title, was 
first recognized by law, and made the object of a special appro- 
priation, in April, 1880. The amount of business connected with 
patents had vastly increased, and soon demanded more liberal 
provision for its transaction. By the law of July 4, 1836, the 
Patent Office was erected into a separate bureau, and the appoint- 
ment of a Commissioner of Patents provided for. The office, as 
organized by this law, consisted, in addition to the Commissioner, 
of a Chief Clerk, an Examiner, three subordinate Clerks, (one of 
whom must be a competent draughtsman,) and a Messenger. 
These officers were required to be sworn, and the Commissioner 
and Chief Clerk to give bond. A special seal was provided. The 
patents issued were required to be under the seal of the office, 
signed by the Secretary of State, and countersigned by the Com- 
missioner of Patents. The details of organization as prescribed 
by this law, are substantially those under which the office is at 
present conducted. 

Perhaps the most important feature of this law is that which 
relates to the examination to which applications are required to 
be subjected. Prior to its passage, the examinations consisted 
merely in a comparison of the specification, drawings and model, 
to ascertain that they agreed together and with the claim made ; 
but the law of 1836 required the examination to enter into the 
questions of novelty, utility, and priority of invention—a provision 
which largely added to the labors and responsibility of the office. 
To facilitate the discharge of these duties, a library was provided 
for. 

Since the enactment of the law of July 4, 1836, other acts have 
been passed regulating the details of the organization and busi- 
ness of the Patent Office. An additional Examiner, and the 
employment of temporary Clerks, were provided for by the act of 
March 3, 1837, which also required the Commissioner to report 
annually to Congress. The appointment of two assistant Exam 
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iners, and the collection of agricultural statistics, were authorized 


by the law of March 3, 1839. The right to patent designs was ° 


granted by the act of August 29, 1842. These laws also define 
the rights of patentees, prescribe the necessary forms of proceeding 
in procuring a patent, provide for the adjudication of conflicting 
claims, and impose penalties for infringements of patent rights. 

Notwithstanding the additions thus frequently made to the force 
of the office, it found itself unable to transact its rapidly increas- 
ing business, and obliged to apply to Congress for additional aid. 
This was granted by the law passed at the last session of Con- 
gress, Which made provision for two additional Examiners, two 
assistant Examiners, and two engrossing Clerks. 

The officers of the Patent Office, as now constituted, are as 
follows: 


Commissioner, Machinist, 

Chief Clerk, 5 salaried Clerks, 

4 Examiners, 4 temporary Clerks, 
4 assistant Examiners, Messenger. 
Draughtsman, 


HAMILTON COMMON PLEAS, FEBRUARY TERM, 1850. 


Joun Srevens v. Tue Lirrte Miam: Rartroap Company. 
{ REPORTED BY P. M’GROARTY. } 


A plaintiff suing for negligence, must himself be without fault. 

The rule of law that the principal or master is liable to third persons for the nonfea- 
sances, negligences, and omissions of duty, of his servant or agent, applies to cases 
of different servants employed by the same master, where one by his nonfeasance, 
or negligence, or omission of duty, does an injury to the other. 

In such case, the servant cannot maintain an action against his fellow servant. 

The servant is responsible only to his master for such nonfeasance or negligence. 

The privity of contract in ordinary employments is between each servant and the com- 
mon master, and not between one servant and another. 

Each servant, as to the contract of service between his master and another servant, is a 
third person or stranger, in the legal acceptation of those terms. 


This was an action on the case, and the facts were substan- 
tially as follow: 

The plaintiff was engineer of the locomotive, on the train which 
left Cincinnati for Springfield on the 13th of August, 1846, and 
which came into collision with the descending train, between 


Columbia and Plainville. It appeared, that up to that day, the 
22 
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trains passed each other at Plainville, and that the rules for run- 
‘ning, directions where to pass, &c., were contained in what were 
called “time cards,” with which the conductor and engineer were 
both furnished. Evidence was offered by the plaintiff, to show 
that a change was made in the regulations, whereby the trains 
were to pass at Columbia, instead of Plainville, the change to take 
effect for the first time on the day in question; that the persons 
on the descending train had been properly notified of the change 
by altered “time cards ;” but that the time cards intended for the 
train on which the plaintiff was engineer, were delivered to one 
of the agents of the Company, who retained them until after the 
accident. It appeared, that the plaintiff had made a slight stop- 
page at Columbia, and had inquired of the conductor of his train 
whether the trains were not to pass that day at Columbia, but was 
informed, that they were to pass as usual at Plainville, and that 
the change of place was not to be made until the succeeding 
Monday or Wednesday. The plaintiff proceeded at the usual 
speed towards Plainville, ringing the bell, and blowing the steam 
whistle, from time to time, and was “running the curves” where 
the collision took place, at the usual rate. Some of the witnesses 
testified, that he was proceeding at the rate of from ten to twelve 
miles an hour when they saw the other train,—and one of them, 
an engineer, stated, that from the ringing of the bell, the sounding 
of the whistle, &c., he apprehended some danger, and went aft 
on the passenger car. At no time previous to the collision, did 
the plaintiff or the conductor send a man ahead. When the 
descending train first appeared, Stevens immediately reversed his 
engine, for backing, as also did the engineer on the opposite loco- 
motive. The locomotives came together in about thirty seconds, 
the wood car threw up the water tank, and when the plaintiff was 
sought to be rescued, the flat iron bar of the water tank was 
across his back, and held him with his face to the boiler; the wood 
had knocked the gauge cocks open, and the hot water and steam 
were running and blowing out on the person of the plaintiff. 
There was evidence to show that the person who had the time 
cards was on the descending train, and that he attempted to 
deliver them after the accident had happened,—and the defendant 
produced a witness who testified, that not only had the cards been 
delivered to that person, (whose duty it was to hand one of them 
to the plaintiff.) but that a copy of one had been made out at the 
office, and delivered to the conductor on the plaintiff’s train. The 
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defendant also offered in evidence certain “instructions to con- 
ductors and engineers for running trains,” which were in force at 
the time of the collision, of which rule No. 10 provides: ‘In cases 
of uncertainty as to the occupation of the track, a man must be 
sent ahead or back, and kept at least one hundred rods distant 
until the danger is over.” ‘festimony was also offered tending to 
prove, that if there was apprehension of danger, the ascending 
train proceeded in an imprudent manner. Witnesses were exam- 
ined as to whose duty it was to send a man ahead in such case— 
that was said to be an unsettled question on the road—but Wil- 
liam Hazen (himself a conductor,) said, “The conductors have 
charge of the trains, not the engineers.” Some admissions of the 
plaintiff were offered in testimony, and it was insisted by the 
defendant, that he expected or feared a collision. It was shown, 
that for some time, the recovery of the plaintiff was entirely doubt- 
ful, and that his injuries were permanent. 

There was a great mass of testimony, but the above, with the 
arguments of Counsel, and the charge and opinion of the Court, 
will sufficiently exhibit the legal questions involved. 

Mr. Zinn, for the plaintiff, opened the case to the Jury, and sub- 
mitted the following propositions of law: 

The principal is responsible for the neglect or carelessness of 
the agent, while acting within the scope of his agency. Story on 
Agency, 465. 

It is also clearly established, that the servant is not responsible 
to third persons for nonfeasance or mere neglect in the perform- 
ance of duty, although he is for positive torts or trespasses, for no 
person can authorize another to commit a wrong. Storyon Agency 
316; 1 Bl. 481. 

If the plaintiff cannot maintain his action against the Company, 
he is without remedy. 

If an agent sustain loss in the business of his agency, and with- 
out his own default, he is entitled to full indemnity. Story on 
Agency, 339; Ramsey v. Gardner, 11 Johns. 439; Powell v. Trustees 
of Newburgh, 19 Johns. 284; D'Arcy v. Lisle, 5 Binney, 441; Stock- 
ing v. Sage, 1 Day, 522. 

A municipal corporation is liable for injuries resulting to the 
property of others from the acts of such corporation, though act- 
ing within the scope of its corporate authority, and without any 
circumstance of negligence or malice. Rhodes v. Cleveland, 10 
0. R. 159; McCombs v. Akron, 15 O. R. 159. 
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If municipal corporations be so responsible, surely private corpo- 
rations are responsible for negligence. 

Although the plaintiff was not to blame, there are cases where 
plaintiffs who were slightly in fault were permitted to recover. 
Lynch v. Nordyke, 1 Ad. & Ellis, N. S. 29. 

Mr. Z. also cited 4 Bingh. 628, Aylott v. Wilkes,3 B. & Ald. 304. 

Mr. Fox, (for the defence.) This is a case of first impression 
: in the State of Ohio. 

No man can sustain an action against his employer for the 
negligence or unskilfulness of his co-workman. Farwell v. Boston 
, and W. Railroad Co., 4 Met. 49; Priestley v. Fowler, 3 Meeson & 
Welsby, 1; 6 Hill, 592. 

a Public policy forbids the extension of the rule of liability on the 
| part of a master for acts of his servant to cases of injuries sus- 
tained by one servant in consequence of the neglect or careless- 
ness of another servant. 
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; : There is no case where such an action has been sustained. 
Ed Priestley v. Fowler, 3 Mees. § Wels. 1; Farwell v. Boston and 
a Worcester Railroad Co., 4 Met. 49. f 


If the plaintiff by his own negligence has contributed to the 
injury, he cannot recover. 6 Hill, 592. 

Mr. Fox asked the Court to charge the Jury: 

ist. If the Jury are satisfied that the plaintiff was employed by 
the defendant to run one of the engines, at the time of the colli- 
sion, and that he was injured by the negligence of A. B., the con- 
ductor of the cars attached to the locomotive, in ordering him to 
proceed from Columbia on his way to Springfield, instead of 
remaining there until the train coming down the road arrived at 
that place, according to the change agreed upon as to the passing 
place, he cannot recover in this action, but his action, if any, is 
against A. B. 

2d. Where two or more persons are employed by an individual 
or Company, and in doing the work they are employed to do, one 
of them by negligence and inattention, causes an injury to the other, 
no action can be sustained against the employer, whether an indi- 
vidual or a Company. 

3d. That if it was the duty of the Superintendent of this Com- 
pany to furnish time cards, and he omitted to do so, or if he gave 
them to C. D. with directions to deliver them, who neglected to 
do it, and, by reason of the negligence either of the Superintendent 
or of C. D., the plaintiff has been injured, he is not entitled to 
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recover, because the negligence of these persons is not the negli- 
gence of the Little Miami Railroad Company. 

4th. Where men engage to work in hazardous occupations, they 
engage to run the risks of injuries arising from the negligent acts 
of other workmen, or men employed by the same employer, and 
that the policy of the law does not render the employer liable for 
such negligent acts of a co-workman. 

(Charges 5 and 6, relating to the negligence of a plaintiff, were 
given by the Court as asked.) 

7th. If the Jury believe the plaintiff had been notified, whether 
by card or otherwise, that the place of passing by the up and down 
trains, was to be changed from Plainville to Columbia, he ought to 
have stopped at Columbia the time stipulated for the arrival of 
the other train, and if he neglected to stop, and this caused the 
collision, or contributed to the collision by which he was injured, 
he cannot recover in this case. 

8th. If they believe the plaintiff was in doubt and uncertainty 
as to whether the trains ought to pass at Columbia instead of at 
Plainville, and if they believe the plaintiff expected to meet the 
down train, between Columbia and Plainville, it was his duty to 
run slow; and if it was prudent, and according to the usages of 
engineers, and required by the printed rules of the- Company, in 
cases of doubt and uncertainty to send a man ahead of the train, 
and keep him from one hundred to one hundred and fifty yards 
ahead of the engine, until the bends and curves in that place had 
been passed, and all apprehension of danger was over, and the 
plaintiff neglected to send a man ahead as required by prudence, 
and the printed rules, and such neglect contributed to bring on 
the collision, and produce the injury, the plaintiff is not entitled 
to a verdict. 

Mr. Puen, in closing the argument for the plaintiff, fully reviewed 
the authorities cited, and positions taken, by Mr. Fox; contending 
that there was no distinction in principle between the case of a 
servant suing his master for the negligence of another servant, 
and that of a stranger suing the master for like negligence, and 
that the cases cited were not absolute authorities in the State of 
Ohio. That the case in 6 Hill did not necessarily decide the point 
involved in this case: that the reason given for the decision in 
Massachusetts was bad, it being held by the Court in that case, 
that the suit should have been against the servant himself, and 
not against the master; whereas, by the well settled rules of law, 
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no action whatever would lie against the servant in such case, 
there being no privity of contract. 

He concluded by asking the Court to charge: That if the Jury 
find that it was the established custom of the defendant to deliver 
time cards to her engineers and conductors, indicating to them the 
place of meeting and passing another train, and such custom was 
known to both parties, at the time of making the contract of 
employment, it was the duty of the defendant to notify the plain- 
tiff, by a time card or otherwise, of any change in the time and 
place fixed for meeting such other train. And if the defendant 
failed to give such notice to the plaintiff, and the plaintiff obeying 
the express orders of the defendant previously delivered to him, 
did, without his own fault, and whilst using due care and diligence 
in the business of his employment, receive an injury in conse- 
quence of the want of such notice, the defendant is liable to an 
action. 

Waropen, P. J., after stating the case to the jury, and calling 
attention to the ordinary rules of evidence applying to the case, 
said : 

If it appear, that the negligence of the plaintiff materially aided 
or contributed to the injury, you must find for the defendant. In 
this particular case, if you find that the time cards were furnished, 
or that the plaintiff positively Anew that the change was to take 
place at Columbia, instead of Plainville, it may be a question of 
mixed law and fact, whether the mere command of the conductor 
was sufficient to excuse the plaintiff for proceeding. We cannot 
undertake to determine what are the relative positions of the 
engineer and of the conductor, as to authority, or how far the 
engineer may excuse himself for obeying the conductor’s order. 
These are questions of fact, rather than of law. You will inquire, 
who had control of the cars. You will inquire, whether Mr. 
Stevens knew of the change, and whether, if he proceeded not- 
withstanding, it was in obedience to the orders of a superior officer, 
and in such manner as a prudent and skilful engineer would have 
done. We cannot charge you, absolutely, that, even if the plaintiff 
knew of the change, he was authorized to disobey his superior 
officer; for he might, perhaps, have proceeded in such a manner 
as to avoid collision. df he could not safely proceed, it is certain 
he should have disobeyed. We consider all these matters as 
peculiarly within the province of the jury. All we feel bound or 
willing to say is, that these “time cards” appear to contain the 
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rules by which the engineer was to be governed—and if so, he 
was bound by his contract to obey them. They have been offered 
in evidence, and you will inquire whether they were in force at 
the time; if they were, you will examine the facts, and ascertain 
whether the plaintiff conformed to them. If he did not, and his 
non-compliance aided or contributed to the accident, we charge 
you, that the plaintiff cannot recover. We are unable to say, as 
a matter of /aw, how the plaintiff should have proceeded, except 
as the testimony has shown and these printed rules disclose. 
Keeping these in view, you will determine whether the plaintiff 
acted in a prudent, careful, and skilful manner, or whether he 
acted imprudently, carelessly, and unskilfully, and so caused his 
own injury. In the latter case, you will find for the defendant. 

The Court then proceeded to examine the question raised by 
Mr. Fox as to the entire want of legal right in the plaintiff to sus- 
tain his action; but as the opinion was more fully given on the 
motion for new trial, it is unnecessary here to insert it. 

The jury having returned a verdict in favor of the plaintiff, 
assessing his damages at $3,700, the defendant moved for a new 
trial. 1. Because the verdict was contrary to law and evidence. 
2. The Court erred in its charge and rulings. 3. Because of the 
discovery of additional testimony. 4. Because the defendants 
were surprised by the non attendance of an important witness. 

On the argument of this motion, Mr. Fox, contending that the 
verdict was contrary to the instructions of the Court as to the 
alleged negligence of the plaintiff, cited the following additional 
authorities, to that point: Bames v. Cole, 21 Wend. 188; Hartfield 
v. Roper, Ib. 615; Rathbun v. Payne, 19 Wend. 399. 

Mr. Fox also moved the Court to arrest the judgment, because 
the case as stated and set forth in the plaintiff’s declaration, if 
true, shows no cause of action, and does not entitle the plaintiff to 
recover. 

_ These motions having been fully argued by Mr. Fox for the 
defendant, and by Mr. Ziyn for the plaintiff, the opinion of the 
Court was pronounced by Warpen, President Judge, as follows: 

The motion for new trial in this case is urged, first, because of 
newly discovered testimony. The Court has examined the affi- 
davits presented, and we consider them as merely cumulative, 
and «annot see how they would have changed the result had they 
been before the jury. It is said, however, that the verdict is con- 
trary to the evidence actually introduced, and to the law as 
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announced by the Court. No complaint is made against the 
charge of the Court, except as to the question on which the motion 
in arrest of judgment depends; as to the general questions of 
law, the charge is admitted to have been correct. We think the 
facts of the case were fairly presented by counsel, and that thus 
the whole case went to the jury on its merits. Whether we would 
have rendered the same verdict, had we been charged with the 
duty of ascertaining the facts, is not now to be considered—if it 
were, we have little doubt that we would have come to a similar 
conclusion. We are not of opinion that the plaintiff Anew, in any 
manner, that the change from Plainville to Columbia was to be 
made on the day in question; that he suspected or conjectured so, 
seems to be fully proven; but that he had positive knowledge, or 
any such information as would weigh against the statement of the 
conductor, that the change was not then to take place, no one can 
believe from the evidence. It is not reasonable to suppose that the 
plaintiff would have endangered his own life by preceeding, when 
he knew that the conductor was mistaken. But if he was simply 
uncertain, what was his duty? was he to disobey the conductor’s 
command? was the conductor competent to command him? At the 
trial, we left it to the jury to say whether the conductor was the 
superior officer or not; and we said, that even if the plaintiff knew 
of the change, it might be a question whether, if he could proceed 
with safety in any manner, he was not bound to proceed, using 
due precautions to avoid collision. As a matter of fact, we are 
well satisfied, that the conductor is the commanding officer; such 
is the positive testimony of one witness—and such would be the 
inference from the very title of his office. The time cards, it is 
true, are addressed to both engineers and conductors; but we 
cannot suppose, that this makes them equal in authority,——the 
regulations are given to both, subject to their relations as to supe- 
riority or inferiority; and it cannot be a peculiarity of railroads, 
that the lives of passengers are placed at the mercy of two men, 
equal in authority, and each capable of defeating the arrange- 
ments of the other. There must be a head—-a master—a captain; 
and we suppose such to be the character of the conductor. If so, 
the principle of subordination would have required the engineer 
to obey, if he could possibly do so; and this defendant, at least, 
cannot complain that he thus observed the discipline prescribed 
by his employment. With the passengers, it might be different ; 
but all know the importance of perfect discipline and subordina- 
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tion wherever there is danger to be encountered. It is said, how- 
ever, if he did proceed, he ought to have run slowly, and sent a 
man ahead as required by the printed rule in case of uncertainty. 
Perhaps he ought; but we cannot so find from the evidence. His 
doubts may have been removed by the information and command 
of his superior officer; and if they were not, we left it to the jury 
to say, whether it was the duty of the engineer or of the conductor 
to send a man ahead. We suppose, they ascertained it to be the 
duty of the conductor—and such is our own opinion from the evi- 
dence. On the whole, therefore, we are satisfied that the jury 
could have properly found from the evidence, that the plaintiff 
was without fault. 

An objection is made, that the damages are excessive; but, in 
view of the serious hurts of the plaintiff, we think the verdict 
reasonable. 

The motion for new trial must be overruled. 

The motion in arrest of judgment remains to be considered. If 
the dicta in Priestly v. Fowler, and Brown v. Maxwell, and the 
deliberate and elaborate opinion of the Court in Farwell y. Boston 
and Worc. R. R. Co., are to be regarded as law, or as authorities 
binding this Court, the declaration states no cause of action, and 
the judgment must be arrested. It is idle to say, that the case in 
Metcalf is not directly in point. The case is, in our opinion, pre- 
cisely analogous to the present; and the very point here involved 
is substantially there decided. We have no respect for either of 
the other cases. In Priestly v. Fowler, it was not necessary to 
decide the question—and Lord Abinger, who there pronounced 
the opinion, says: “It is admitted, that there is no precedent for 
the present action by a servant against a master. We are, there- 
fore, to decide the question upon general principles, and in doing 
so, we are at liberty to look at the consequences of a decision the one way 
or the other. If the master be liable to the servant in this action, 
the principle of that liability will be found to carry us to an alarm- 
ing extent.” His lordship illustrates the sources of his anxiety, 
and shows the “alarming” consequences of announcing the law as 
he found it, by stating this truly pitiable case: “The master, for 
example, would be liable to the servant for the negligence of the 
chambermaid, for putting him into a damp bed!” &c. We have 
great respect for authority ; but we congratulate ourselves, that if 
the reasoning of this very remarkable case fail to convince us, we 
are not controlled by its authority. As we said at the trial, the 
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answer to all this statement of the dreadful consequences of 
announcing a plain principle of law, is contained in a familiar 
maxim—the law cares not for trifles. As to the New York case, 
Judge Beardsley does not decide the question, but intimates that 
he would do so, on the authority of this English case and that in 
Massachusetts. 

At the trial, we characterized the doctrine of these cases as an 
unauthorized restriction and limitation of the crdinary rule, by 
which a master is held responsible for the act or the omission of 
his servant. And whereas, the Court in two of the cases cited, 
state that there is no precedent for the claim of the plaintiff, it 
may be replied, that prior to the year 1837, when Lord Abinger 
gave his opinion, there is no precedent for such a restriction or 
limitation. But, in truth, the want of a precedent for an action on 
the case, is no objection whatever. The circumstances on whiche 
such an action may be founded, are as various and as changing 
as the face of society itself; and it is only necessary to apply prin- 
ciples to any set of facts, in order to determine whether an action 
can be maintained or not. 

But if there be no precedent of such an action, the principle on 
which the case depends, is well settled. It is the broad principle, 
stated in the books without qualification or restriction—-Qui facit 
per alium, facit per sn. This is the rule given in Blackstone, who 
says, “the master is answerable for the act of his servant, if done 
by his command, either expressly given or implied: nam qui facit 
per alium, facit per se.” 1 Bl. 480. It is the consequence of this 
principle, that what a man omits or neglects to do by another, he 
omits or neglects to do by himself. The Court in the Massachu- 
setts case mistake an illustration of the rule for the rule itself. 
Blackstone, among other instances of applying the principle he has 
stated, says: “If a servant, /astly, by his negligence does any 
damage to a stranger, the master shall answer for his neglect: if 
a smith’s servant lames a horse while he is shoeing him, an action 
lies against the master, and not against the servant.” This is not 
a definition; it is an illustration. The writer is inquiring: “III. 
Let us, lastly, see how strangers may be affected by this relation 
of master and servant; or how a master may behave towards 
others on behalf of his servant; and what a servant may do on 
behalf of his master.” But even if it were a definition, can any 
one suppose that the word stranger means here one not acquainted 
with the person of the parties—one who is not a friend, a cousin, 
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a servant, or the like? Does it mean anything more than one 
who is not a party to the contract of service? one who has no 
privity in law? We think not. If we are right, will any one 
contend that there is any privity of contract between one servant 
and another, as such? Is not the contract personal in each case ? 
We hold that each of several servants employed by the same 
master is, as to his fellow servant, a stranger in contemplation of 
law. 

We are of opinion, that even under the doctrine of the Massa- 
chusetts case, the plaintiff may maintain his action. For the Court 
there say, that the action must be against that person between 
whom and the plaintiff there exists privity of contract. They do, 
indeed, deny the application of the rule to such a case as this; but 
they intimate, that the action should have been against the ser- 
vant himself—an intimation made without proper consideration. 
For, if the plaintiff had sued his fellow servant, he would have 
been turned out of Court, on the ground, that there was no privity 
of contract, and that as to negligence or nonfeasance, the servant 
is responsible to his master, and not to his fellow servant. So 
that, in this particular case, if the plaintiff cannot sue the Com- 
pany, his grievous wrong must go unredressed! We are not 
prepared to announce so monstrous a doctrine—so repugnant to 
natural justice, and, as we think, to the well settled principles of 
law——until the voice of the highest authority commands us. When 
our own Supreme Court adopts the doctrine, we shall declare it, 
not because we think it right, but because such will then be our 
duty. 

We may be bold in refusing to recognize the cases cited as 
authority. For one, my position in this case has not been pleas- 
ant. But I have Jess hesitation in stating my opinion, than I 
would otherwise have felt, because I have found that one of the 
most eminent jurists this country has produced, receives with 
doubt the doctrines of these cases, and characterises them as the 
opinions which seem to be maintained “at present.” Story on 
Agency, §453d. And, not without good reason, Chief Justice 
Shaw himself, in 4 Metcalf, adds “a caution against any hasty 
conclusion as to the application of this rule to a case not fully 
within the same principle.” We accept the caution, and deny the 
application of the principle to this case. At the trial, we asked 
of Counsel for the defence to suppose this case: Were this road 
owned by A. B., who employed C. D. as engineer, engaging him- 
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self to furnish time cards—should he neglect to do so, could not 
the engineer recover? If he could, can A. B. excuse himself, by 
simply showing, that he employed an agent to act for him, and 
that agent failed to perform his duty? These questions were 
suggested by a passage in Story on Agency, sec. 453 c., where the 
writer, reviewing the cases cited by the defendant as authority, 
says: “In neither of these cases, could there be the least doubt 
that the principal would have been liable, if the injury had been 
occasioned by his own personal negligence, or omission of duty.” 

It is, however, further contended, that public policy is against 
maintaining the action. If to maintain the action, will not have 
the effect of forcing men to employ good servants, we are unable 
to understand the relations of master and servant. It is said, too, 
that these are perils incident to the service, and that the rate of 
compensation may be regulated accordingly. The answer is, that 
they are not perils properly incident to the service—and that the 
rate of compensation is not, and never can be, regulated accord- 
ingly. You cannot estimate the value of life or limb-—-you cannot 
estimate the risks of either. It is idle to say, that an engineer 
whose rate of compensation is $50 per month, has regulated his 
compensation with a view to risking, not only the perils neces- 
sarily incident to his business, but also the negligence of his fellow 
servants. We are well satisfied, that sound public policy, as well 
as enlightened humanity, is in favor of the principle we have 
applied to this case. , 

The motion in arrest will be overruled. 


FOURTH DISTRICT COURT OF NEW ORLEANS, NOVEMBER, 1849. 


James Nimick v. Martin & Co. 
[ From the U. S. Law Magazine. } 


A BILL OF EXCHANGE, DRAWN AT SIGHT, IS NOT ENTITLED TO GRACE IN THE 
CITY OF NEW YORK. 


This was an action on a bill of exchange, of which the following 


is a copy: 
New Organs, 10th March, 1848. 
$1500. 
At sight, pay to George L. Moody, fifteen hundred dollars, value received, and 


charge the same to account of MARTIN & CO. 
To J.S. Laxe & Co., New York. 


Payment being refused by the drawees on presentation, the bill 
was protested for non-payment. There was no protest for non- 
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acceptance. Suit was instituted against the drawers, who defended 
on the ground that the bill was entitled to three days of grace, 
and that the protest for non-payment on presentation was there- 
fore illegal. The plaintiff issued a commission to Mr. John Liv- 
ingston, of New York, Commissioner for Louisiana, under which 
were sworn Daniel Lord, Hon. John Duer, Theodore Sedgwick, 
Jacob Little, Samuel J. Beebe, Henry W. Olcott, Edward Bement, 
Jasper Corning, Joseph L. White, Folker J. Beck, Pierre M. Irving, 
Robert B. Campbell, and Joseph C. Lawrence, prominent Law- 
yers, Brokers, and Notaries, of the city of New York, who testified 
for many years the invariable custom had been not to allow grace 
on sight bills. The opposing testimony of three or four witnesses 
was also produced by the defendants. 

The following is the decision of the Court. 

Judge Srrawsrwee: The question mainly debated in this case 
is, whether a bill of exchange, at sight, is payable on presentation 
or entitled to grace ? 

On the abstract question, as part of the Common Law, I have 
not now, nor have I for thirty years had the least doubt. Chitty, 
in his Treatise on Bills, page 409, speaks of a difference in deci- 
sions and treatises on the subject, but concludes that “it is now 
settled that the days of grace are allowed.” Judge Kent, in his 
Commentaries, vol. 3, page 100, uses similar expressions, but 
qualifies this as “the better opinion.” Neither of them refer to 
any decision, nor has the research of any one engaged in this case 
found one which sustains the position of the defendant. The 
treatises referred to are those of Chitty and Bailey, who admit the 
days of grace, and Kid and Beaurs, who deny them, without citing 
any authority; and the foreign writers, Pothier and Jousse. Of 
these latter it may be remarked, that notwithstanding the very 
great weight due to the opinion of Pothier, the reason given by 
him, viz: “the inconvenience a traveller might sustain by waiting 
whilst the days of grace are ranning,” is insufficient to show that 
such is the law. The inconvenience might easily be avoided by 
taking a draft at sight without grace, (which, by the way, though 
well known amongst merchants, would be a very useless and 
incongruous act, if all drafts at sight were payable on presenta- 
tion,) or a draft on demand, or the more common device, almost 
universal in this country, of a Bank check. Be the opinion of 
these civil law writers correct or not, it cannot establish such to 
be the law merchant in the city of New York. If we were at 
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liberty to examine into the reason of the thing, it would seem 
much stronger in favor of a sight draft than of one at sixty days 
or six months, where all reason fails. 

The plaintiff however relies on the usage of New York, and 
under a commission issued from this Court he has produced a mass 
of proof almost overwhelming. Some opposing testimony has 
also been taken. If, as has been asserted, more such could have 
been produced, it is the error of the defendant not to have done so. 
The Court cannot hesitate, under the great preponderancy of tes- 
timony, in which merchants, lawyers, brokers, and notaries, almost 
unanimously concur.’ It has, however, not been introduced with- 
out opposition, and very high authority pro and con has been laid 
before the Court to establish or impeach the rule that “where the 
law is clear, proof of custom cannot be received to vary it.” I 
concur in the opinion of Judge Story, in 2d Sumner’s Report, 377, 
“that usages amongst merchants are to be sparingly adopted, as 
being often founded in mere mistake, and, it may be added, on 
crude opinions of the laws, and not from the knowledge and expe- 
rience of numerous cases and facts, but he never asserted that 
they were to be disregarded. Perhaps these conflicting opinions 
might be reconciled by close examination; perhaps some of these 
were cases of positive legislation and fixed rule which certainly 
cannot be varied by usage, whilst others were cases of commer- 
cial laws almost wholly dependent on the usage of merchants, in 
which cases it would be difficult to assign any good-reason why a 
system based on custom should not be changed in the same man- 
ner. Indeed, in a case referred to by Chitty, Judge Buller men- 
tioned a case before Justice Willes in London, where it was left 
to a jury of merchants, who decided (of course under the custom) 
that days of grace were allowed on sight bills. No one would 
think of offering proof that, by the custom of the city of New York, 
the right of primogeniture existed there. Nor would any one, I 
think, deny the right to show by proof that it was the usage there 
to pay notes in Bank before three o’clock, or they would be sub- 
ject to protest. 

The treatises on insurance present numerous instances where 
the construction of a policy here is different from that adopted in 
England, and like differences exist in different States, all arising 
out of usage. 

It is not, however, necessary, in this case, to reconcile these 
differences. The case of Renner v. The Bank of Columbia, 9 Whea- 
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ton, 58, appears to the Court decisive of the present. The bill 
there sued on had not been protested until the fourth day after 
that of payment, and by the general Jaw merchant the liability of 
the endorser was gone. This was, however, shown to be in con- 
formity with the usage of the Banks in the district, and, on the 
showing, the plaintiff had judgment. If, then, the custom of any 
community can vary the law by adding a fourth day of grace, it 
can abridge them a day or dispense with them altogether. Here 
the proof does establish that for forty years, and longer than any 
witness produced can remember, the usage in the city of New 
York has been to pay sight drafts on presentment, or protest fol- 
lowed. 

It has not escaped the notice of the Court that the testimony 
given in Renner’s case was not excepted to; and secondly, that 
some of Judge Thompson’s expressions appear to lay stress on the 
fact of defendant’s having before dealt with the Bank and knew 
their mode of business. But leaving these out of view, the broad 
principles laid down, and on which the cate was decided, cover 
all that is in contest here. Judgment is therefore rendered for the 
plaintiff, with damages and costs. 


LAW REFORM IN GEORGIA—JUDGE LUMPKIN’S REPORT. 


[ We regret that we have not space for the whole of this admirable Report. As it is, 
we must content ourselves with the following extracts. Ep.] 


JUDGE LUMPKIN’S REPORT ON LAW RRFORM. 


In obedience to the resolution of the Legislature, passed in 1847, 
that the Judges of the Supreme Court be requested to make a 
report to the present Assembly, stating any existing defect in the 
laws of Georgia, and suggesting a remedy for the same; and to 
give their opinion on the expediency and practicability of so con- 
densing and simplifying the laws, as will place them more within 
the knowledge of the citizens of the State generally, thereby 
securing the more speedy and certain attainment of the ends of 
justice ; the undersigned begs leave to submit for himself, respect- 
fully, the following Report, premising simply that the want of 
time from the pressure of official duties has, he regrets to say, 
prevented that careful and extensive examination of the subject, 
which its importance demands. 
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I would remark in the outset, that | have taken occasion, fre- 
quently in my place from the Bench, as my published opinions 
will show, to express my unqualified admiration of the far-reach- 
ing wisdom, as well as the liberal and enlarged views of the 
authors and founders of our judicial system. No history of Geor- 
gia will be complete, nor worthy of its subject, which omits to 
search out and hold forth prominently to the veneration of pos- 
terity, the names of those worthies who were evidently in advance 
of the age in which they lived, and who evinced such a profound 
knowledge, both of the law as it then stood, and the reforms which 
it required. The memory of such men should be cherished, as 
constituting no small portion of the rich inheritance of our people. 
Lord Brougham, and those associated with him, in re-modeling 
the English law, received the most extravagant praise, for recom- 
mending to the British Parliament things, as new, which had been 
in successful practice in this State for thirty years. And even 
New York, which is supposed to have gone a whole bar’s length 
and more beyond any other State in the Union, in the work of 
progress and reform, is content to end pretty much where Georgia 
started, half a century ago; still our laws partake of the frailty and 
imperfection of every thing human. There are not only inherent 
defects, which experience has revealed, but principles and rules 
of practice, which were proper enough when adopted, which by 
lapse of time and change of circumstances require repeal or mod- 
ification. It was the opinion of Mr. Jefferson, that every political 
Constitution should be revised and amended every twenty-five 
years. The law cannot claim exemption any more than forms of 
government, from the spirit of change, so strikingly characteristic 
of the present age. | 

We are decidedly opposed, however, to revolution. Prudence 
would dictate, that a system which has been long established, 
should not be materially altered, on account of frivolous cbjections 
or slight inconveniences. Let well enough alone is a sound maxim 
in legislation, as in everything else. All we propose, therefore, 
is adopting, or rather retaining the present code, civil and crim- 
inal, in its fundamental features; to lop off only its excrescences, 
to winnow away the rottenness which the mildew of time has 
produced, and engraft on the main stock such new provisions as. 
will accommodate the whole to the present state of society and of 
the world, and to an epoch distinguished above all others for sound 
thought, self-judgment, and vigorous common sense—one which, 
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obstinately refusing obedience to mere authority, demands a rea- 
son for its credence, and which rejects with infidel scorn and 
derision whatever is false and heretical in law, ethics, and gov- 
ernment. * * # * * * * * * 

I would recommend that the right of amendment, liberal as it 
now is, by our Statute, be still further enlarged; and that either 
party, in any Court in the State, be permitted to make any amend- 
ment at any stage of the case, with the restriction only that the 
Courts in allowing amendments, shall so shape their orders as not 
to work injustice. . If it be thought desirable that the line of 
demarcation between the powers and province of the Court and 
the Jury should be something more than nominal, further legisla- 
tion is demanded to protect the latter from the encroachments of 
the former. In some of the States the Judge is required “ to state 
in a full and correct manner the facts given in evidence, and to 
declare and explain the law arising thereon,” forbidding him at 
the same time, “to intimate his own opinion upon the evidence,” 
such matter being the true office of the jury, and making it a dis- 
tinct ground of error to do so. The law is based upon the pre- 
sumption, that the expression of the Judge’s opinion on the proof 
of facts in any case, infringes on the proper functions of the jury, 
and that in every case, it imparts a bias to the judgment of the 
jury, which they are disposed to receive with confidence, and sel- 
dom make an effort to resist. The general diffusion of knowledge 
and education among the people of this country, much better qual- 
ifies them for weighing and comparing the evidence, than in any 
other nation or age, since the institution of trial by jury. 

I would take occasion here to inquire, whether or not all issues 
of fact, as well as of law, might not be tried by the Justices of the 
inferior Court, in cases brought in that Court? Either party will 
be entitled to a jury on the appeal. At any rate, might not this 
be done, unless on motion of either party a jury be ordered at the 
docketing term? It would save some expense to suitors, and 


much trouble to the country. In criminal proceedings, trial by — 


jury cannot be too highly appreciated, or guarded with too much 
vigilance. And perhaps in all éorts, this mode of trial had best 
not be dispensed with. It may not be amiss, however, to remind 
the Legislature, that in Courts of Ordinary, Admiralty, and Chan- 
cery, (except in extraordinary cases, to inform the conscience of 
the Court,) juries do not intervene. Mortgages are foreclosed, 
copies of io, papers established, lands partitioned, dowers 
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assigned, and judgments rendered on bail bonds, forthcoming 
bonds, and honest debtors’ bonds, and numerous other matters 
adjudicated daily in our Courts, without a jury. Under our vari- 
ous railroad charters, juries are only resorted to in the second 
instance to assess the damage to be paid, for the right of way. 
And indeed it is notorious, that modern law reform, both in Eng- 
land and in this country, seeks among other objects to dispense as 
much as possible with juries. In New York, under their new 
code, a jury is never invoked in civil suits, unless specially 
demanded by one of the parties. And it is stated that in the city 
of New York, where the right of election existed as to the mode 
of trial, twelve hundred and eighty-five judgments were rendered 
by the Court in marine causes without, against sixty-seven upon 
the verdict of a jury. And that under the act of Parliament organ- 
izing County Courts in England, juries were demanded in three 
cases only, out of three thousand. 

It has been the manifest design of our Legislature from the 
beginning, to break down the wall of separation between Law 
and Equity, and to blend into one the two jurisdictions. And it 
will be borne in mind, that it is by Statute, and not by the Consti- 
tution, that our Superior Courts are clothed with Chancery powers ; 
and the act of 1799 shows upon the face of it why this was done. 
It was because there were many cases where a Common law 
remedy was not adequate. It was to meet this mischief that 
Equity jurisdiction was bestowed; still the Legislature, true to its 
original design, has uniformly evinced its repugnance to sending a 
party to a more tardy and expensive tribunal, wherever a Com- 
mon law remedy could be made available. Hence in 1820, the 
Legislature complained, that under the grant of Chancery powers 
in 1799, the Equity side of the Court had drawn to itself, exclu- 
sively, all cognizance of the cases therein enumerated, even where 
the said cases depended upon aliunde proof, to the manifest embar- 
rassment of justice in many cases, and to the injury of the good 
citizens of this State; Prince,447. Parties were thereafter author- 
ized to sue in all cases upon the Common law side of the Court, 
whenever they could establish their claim without resorting to the 
conscience of their adversary. And to encourage suitors to come 
into this forum, it is further provided that after the commencement 
of the action at Common law, the party may at any time during the 
progress of the suit file a bill for discovery, in aid of the action at 
law. And not content with this, by the act. of 1847, the crowning 
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glory of the last Legislature, plaintiffs and defendants in any action 


at Common law may compel discovery in answer to interrogatories 
merely. 

It is a curious fact, that one hundred years before this act was 
passed, Judge Blackstone, in commenting on trials at Common 
law, specifies as one of its principal defects, “the want of a complete 
discovery by the oath of the parties.” 3 Black. Com. 382. “This,” 
he says, “ each of them is now entitled to have by going through 
the expense and circuity of a Court of Equity,” but that “it seemed 
the height of judicial absurdity that in the same cause between 
the same parties, in the examination of the same facts, a discovery 
by the oath of the parties should be permitted on one side of 
Westminster Hall, and denied on the other.” We heartily rejoice 
that this reproach has at length been removed. One short step 
more only remains to be taken, and not only will the long-cher- 
ished object of all our previous legislation in respect to this sub- 
ject be fully attained, but the Assembly will have left, in my 
humble judgment, an imperishable memorial of its own wisdom, 
and one too whose value will be enhanced by every day’s expe- 
rience; and that is, simply to authorize the jury at Common law 
to frame their verdict as they would a decree in equity, according 
to the exigencies of the case made by the pleadings and proofs, 
and so as to mete out complete justice between the parties. It is 
obvious, either that this ought to be done, or else the Legislature 
should retrace its steps, and repeal all that has been done to 
amalgamate the two jurisdictions. England is the only country 
in Europe where the distinction exists between law and equity ; 
and Lord Brougham, in his great speech upon law reform, urges 
the abolition of this distinction. He insists, that “no party should 
be sent to two Courts, where one is able to afford him his whole 
remedy, nor to a dearer and bad Court, where he can elsewhere 
have a cheaper and better remedy; nor should any one be obliged 
to come twice over to the same Court for different portions of his 
remedy, which he might have all in one proceeding.” After the 
most mature reflection, I am entirely satisfied that all distinction 
between law and equity ought to be annulled. The separation is 
attended with much inconvenience, and is productive of no small 
evil. Why should one set of rules and principles of proceeding 
obtain in the one, and a totally different practice prevail in the 
other? Or why, in the language of Judge Blackstone, should the 
Judges of one and the same Court be bound by law to reject such 
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a species of evidence, if attempted on a trial at law, but when 
sitting the next day as a Court of Equity, should be obliged to 
hear such: examination read, and found their decrees upon it? If 
the suitor mistakes his forum, the blunders often prove fatal to his 
rights. ‘This should no longer, we are thoroughly persuaded, be 
the case.| In Cromwell’s Parliament (1653,) a resolution abolish- 
ing the Chancery Court passed without a division. It is to be 
regretted that it was ever revived with the restoration of his weak 
and wicked successor. But the most radical change which I 
would suggest, is, that the plaintiff should be allowed to embrace 
in his petition all the causes of action both in law and in equity 
against the defendant, and that the right of set-off be co-extensive 
on the part of the defendant. In other words, let one lawsuit 
settle any matter in controversy between the parties. 

In the| State of New York, under their new code, the plaintiff 
may now unite several causes of action in the same complaint, 
where they arise out of, 

1st. Contract express or implied. 

2d. Injuries by force to person or property. 

3d. Injuries without force to person or property. 

4th. Injuries to character. 

5th. Claims to recover real property, with or without damages 
for the withholding thereof. 

6th. Claims to recover personal property, with or without dam- 
ages for the withholding thereof. 

7th. Claims against a trustee by virtue of a contract or by 
operation of law. 

But this reform, important as it is, stops short of accomplishing 
all that was practicable in this department of the law. Why 
restrict the action to causes which fall under one of these clauses? 
We have already abolished special pleading, and the judiciary act 
of 1799, I doubt not, designed to do away with all distinction as 
to the forms of actions. The plaintiff is merely required to make 
in his petition those statements in plain language, without tech- 
nical ni¢ety or particularity, which are material to the merits of 
his case. Why not allow him to embrace every cause of action 
which exists between him and his adversary? Why, as in New 
York, should all belong to one class? The plaintiff may even 
now unite many causes of action wholly unconnected with each 
other, pa they all be of the same nature, as debt, assumpsit, 








or trespass; and this he may do, although each cause of action be 
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entirely separate and distinct. Thus he may unite in assumpsit, a 
demand due by promissory note, another due by bill of exchange, 
another due for goods sold and delivered, another due for work 
done, and another on promise to pay the debt of a third person. 
And so, notwithstanding there might be one hundred different and 
distinct causes of action, they may all be joined. But if he has 
only two causes of action, one on a sealed note, and another on a 
common promissory note, he must bring separate suits. This to 
my mind is manifestly absurd. 

It may be said that the issues thus submitted would be too com- 
plicated for the jury to pass upon. But even now we submit to a 
jury in this State in a criminal prosecution, when they are the 
judges of the /aw, as well as of the facts, to find in the same bill of 
indictment whether the defendant be guilty of murder or man- 
slaughter; and if manslaughter, whether voluntary or involuntary ; 
and if involuntary, whether in the commission of an unlawful act, 
or lawful act, without due caution and circumspection. Surely 
that same jury would be equally competent to pass upon ail mat- 
ters in dispute between the same parties in a civil action, where 
they are to try the facts only, notwithstanding one of the causes 
may be for debt, and another for trespass, for cutting down and 
carrying away the plaintiff’s timber. Indeed, once concede that 
the distinction as to the forms of actions may be dispensed with, 
(and who doubts it?) and the objection as to multifariousness, or 
a complication of causes, ceases of course. Dispense with these 
particular forms, use plain English language in stating the cause 
or causes of complaint, omit all statements which are immaterial 
to a proper understanding of the merits, reject altogether the use- 
less repetitions and technical nicety now practised, and no one 
would believe how much the pleadings might be abridged, with- 
out rendering them at all less intelligible. Indeed, the very con- 
trary would be true. It is clear that an immense saving of cost 
and expense to the parties, and of time and trouble to the country, 
would be effected by this reform. 

I will not trespass upon the patience of the Legislature by a 
discussion of the relative value of written and parol testimony. 
Universal experience has demonstrated the superiority of the 
Jormer over the latter. The various conceptions of different minds, 
on the same subject; the liability of all persons to misapprehen- 
sion and forgetfulness; the influence of passion, prejudice, and 
interest, render parol evidence at all times uncertain; whereas 
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what is written remains written. Deeply impressed with this con- 
viction, thé British Parliament, under the recommendation of one 
of her most distinguished Judges, passed an act requiring all 
promises 7 be in writing, which were relied upon to take a con- 
tract out of the Statute of Limitations, or the plea of infancy. 
And it has, in that country, been ever since deemed one of the 
wisest improvements in modern legislation. Indeed, it seems to 
be the settied opinion of the ablest lawyers and most eminent men 
in that country, that it is impossible to over-estimate the magni- 
tude of the change thus effected. We would commend this suc- 
cessful experiment, together with the total abrogation of nuncu- 
pative wills, to the most serious consideration of the Assembly. 

In connéction with this measure of Lord Tenterden, I would 
urge the adoption of Chief Justice Denman’s act, passed in 1843, 
and which is pronounced on the other side of the water to be the 
greatest measure of judicial advancement since the Reformation ; 
namely, that no person offered as a witness shall be excluded by 
reason of any sentence of felony, or interest in the event of the 
suit. * | * * * % * ¥ ¥* * * 

I have a solitary suggestion only to offer in regard to the penal 
code, and that relates to the punishment of murder. That gov- 
ernment has the right to inflict death for this offence, I have no 
doubt. That there may be cases where it ought to be inflicted, I 
will not deny. The Legislature, however, has seen fit to authorize 
the Courts to commute the punishment to perpetual imprisonment, 
whenever the conviction has been had upon presumptive or cir- 
cumstantial evidence. My proposition is to transfer this power 
from the Court to the jury, and to let its exercise depend, not upon 
the character of the testimony, but of the case. There may be cases 
of legal guilt, and supported too by positive proof, where the best 
feelings oi the country would be outraged to have the utmost 
penalty of the law inflicted. As for instance, the killing of the 
seducer of a wife or daughter. And these are the very cases where 
the juries, regardless of their oaths and every thing else, acquit, 
rather than remit the prisoner to the gallows by their verdict. In 
all such cases let the form of their finding be “guilty without 
capital punishment,” and the sentence upon all such verdicts, 
imprisonment for life at hard labor in the penitentiary. Circum- 
stances are often more to be relied on than the testimony of one 
witness. Why should the law then in the latter case invariably 
demand the sentence of the culprit to the gibbet, and be content 
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in the other to place him at hard labor and confinement for life ? 
Holding then, as we do, that while it is lawful to put to death for 
murder, it is not always expedient, I urge strongly upon the Legis- 
lature the adoption of this amendment upon the penal code. 

But without detaining the Legislature longer to specify par- 
ticular defects, I would submit for their consideration the following 
plan of condensing and simplifying the laws, so as to place them 
within the reach and comprehension of the citizens of the State 
generally; and thereby securing the more certain and speedy 
attainment of the ends of justice. We entertain no doubt either 
of its expediency or practicability. It has already been done by 
almost every State in the Union. A single volume of convenient 
size would contain the entire revised code. It is, as I conceive, 
our imperative duty to bring the law, as far as it is practicable, 
within the reach and comprehension of the people. All men here 
are by birthright hereditary law-makers, and judges upon the 
reputation and lives as well as the arbiters of the property of their 
fellow citizens, and that in the last resort. Every man too is pre- 
sumed to know the law. He is bound to do so at his peril. 
While ignorance of the fact excuses in civil, as well as criminal 
conduct, ignorance of the law does not. It is right therefore that 
every man should be enabled to read and understand the law— 
for himself; and for this purpose it should be divested of all tech- 
nicality and intricacy as far as it is possible to do it, and accom- 
; modated to a plain, practical people, who desire to have justice 
i dispensed to them in an intelligible manner. Nothing would do 
: more to remove the prejudices which now exist, and not without 
reason too, in the minds of even enlightened men, against the law. 
The sooner it is emancipated from the cumbersome appendages 
of the scholastic and feudal ages, the better. Let the Legislature . 
appoint, or authorize the Governor to do so, a certain number of : 
: Commissioners, to consist of not less than three, nor more than a 39 
; five, whose duty it shall be to proceed immediately to revise, 
amend and consolidate our entire code, civil and criminal, with 

instructions that our present system be made the basis of their 
labors. Take for instance any head of the law, as that of attach- ; . 
ments, executors and administrators, the judiciary, Statute of lim- ae 
itations ; how much each of these as well as every other title in BE 
the Statute book, needs the work of revision ! | 
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SUPREME COURT OF OHIO. 
















BEFORE JUDGE CALDWELL, AT CHAMBERS. 


Tue Proprietors oF THE Cemetery or Sprinc Grove v. Tue Cincinnati, 
Hamitron, anp Dayton Rattroap Company. 


APPROPRIATION OF PRIVATE PROPERTY TO PUBLIC USES—INJUNCTION. 


[ In the preceding number, we reported the decision of Judge Jounsron of the Supe- 
rior Court. A contrary decision has since been made by Judge CaLpwe t, of the 
Supreme Court, of which the Editor made the following notes. The case was argued 
by the same Counsel as before. Ep.] 


Judge Catpwett said he should proceed with the several propo- 
sitions, he felt called to notice, in their order, beginning with the 
question of jurisdiction. 

1. Has this Court jurisdiction, the proceedings being before the 
Commercial Court on appeal by the complainants ? 

The great question in the case is not before that Court—that is 
as to the validity of the appropriation. The only question in that 





: Court, is upon the amount of the award. This Court, therefore, 
Fi has jurisdiction. 

\ 2. Has this Court jurisdiction of the case, considered as a 
fy trespass ? 

iy This is not an ordinary trespass. It involves title on claim of 


legal right.| [t is against a corporation, having great powers, and 
affecting a|great many rights. It casts a cloud upon the title, 
even if the) proceedings are illegal, because there is a color of 
authority. (If, then, the proceedings be unauthorized, it is a case 
of Chancery jurisdiction. 

3. Is the act of appropriation sufficient to pass the title ? 

It does not describe the entire tract, but only the superficies of 
the land to be taken. It does not describe the character or use to 
be made of ‘the land, nor fix any grade, so as to show the extent 
of the damage, and bind the Company to the grade fixed. All 
this it should do on principles of justice. 

4. Is the warrant sufficient ? 

Originally it was the act of the Court. It fixed no absolute 
day, but orly a given day, or as soon thereafter as practicable. 
After the named day, in vacation, and without written application, 
a vacancy in the assessors was supplied by Judge Key, by a sim- 
ple endorsement on the warrant. This could not be done. The 
power was expended in the original warrant, and Judge Key, in 
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vacation, could not amend the warrant, any more than any other 
Judge. He could only issue a new warrant. Again, the want of 
precision as to the day of meeting may be fatal, unless the asses- 
sors actually met on the day named. Again, though the charter 
is silent as to notice, yet notice is absolutely necessary on general 
principles. The notice must be precise as to the day. For these 
defects, he regarded the warrant a mere nullity. 

5. As to the right to deduct benefits. The Court declined to 
consider that question, on this application. The case in 14 Ohio 
Rep., Cincinnati v. Symmons, has settled this question for the pres- 
ent, in favor of its exercise. 

6. As to pre-payment, the Judge did not think any decision had 
gone the length of determining it sufficient to give security for the 
payment, at a future day. There must be an unquestionable fund 
provided, before pre-payment can be dispensed with. The giving 
of security does not comply with the Constitution. The case in 
the 14th Ohio Reports does not go to that extent. 

7. Such being the view of the Court upon these points, it was 
not necessary to consider the question of exemption from appro- 
priation in the Cemetery charter. 

Injunction allowed, on giving bond in $5,000. 





Nore —The same Judge granted an injunction, on the same grounds, at the suit of 
Plait Evens. And Judge W arveEn, President of the Common Pleas, on the same grounds, 
granted an injunction at the suit of Edward C. Roll. 


RAILROAD INJURIES. 
{ From the Albany Journal. } 


In Albany on Wednesday last, Mr. James Collins was awarded 
a verdict of eleven thousand dollars damages in an action against 
the Albany and Schenectady Railroad Company, for injuries sus- 


tained by him in a collision between two trains of the Company _ 


on the 5th of November, 1848. 

From the testimony in the case, it appears that, on the morning 
of the 3d of November, 1848, the defendants sent two trains of 
cars west, the first of which said trains left Albany about fifteen 
minutes before the other. That the plaintiff took passage in the 
first of said trains. After they had proceeded some ten miles from 
the city, some of the machinery became so much disarranged that 
the engineer stopped the train to fix it. When the train stopped, 
some of the passengers left the cars; the plaintiff saw several 
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persons run back from the track, and the waving of hands as if to 
prevent the approach of some person or thing. The plaintiff then 
left his seat in the car, went to the other end, passed out of the 
door on to the platform. At that moment the train from Albany, 
which left fifteen minutes after, came up with so much force that 
the platforms were demolished, and the last car in the first train 
was thrown from the track. At the time of the collision, the 
plaintiff’s foot was caught and crushed so as to disable him for 
life; he was otherwise injured. After the accident he was carried 
to Schenectady, where medical aid was procured, and all that 
could be done by the defendants or their agents to render his sit- 
uation as comfortable as possible. The plaintiff claimed damages 
on the ground of carelessness in the management of the two trains. 
In answer thereto, the defendants proved that the machines were 
perfect, so much so that they were entirely safe; that the grade 
was up; that the defendants endeavored to prevent the collision 
by an effort to reverse the motion of the engine and use of the 
brakes. That the plaintiff, by the rules of the road, had no busi- 
ness to be on the platform, and that he had admitted to the Presi- 
dent of the defendants that if he had kept his seat in the car he 
would not have been hurt; that he was not alarmed, but went 
out on the platform to see what was the matter with the engine. 


STATUTE OF FRAUDS—CONTRACT OF SALE. 


Tuomas James v. Moses Patren Et AL. 


This cause was tried at a former Circuit Court, Judge Parker 
presiding. The cause of action was upon a contract, of which 
the following is a copy: 


Axpany, March 12, 1847. Mr. Thomas James bought of M. & 
S. Patten, (for the Relief Committee ) 3,000 bushels of yellow corn, 
( fifty-six Ibs. per bushel,) to be delivered at the opening of the 
Hudson tole navigation, at our store in Albany, at 81 cents per 
bushel—$2,488. 


The bill of sale is admitted to be in the hand-writing of one of 
the defendants. It was also proved that after a negotiation and 
agreement for the purchase of the corn, the above bill was deliv- 
ered to plaintif. On opening of navigation tender of the money 
was made and the corn demanded. Defendants refused to accept 
the money or deliver the corn. Upon this proof defendants’ Coun- 
sel moved for a non-suit, on the ground that a bill of sale was not 
a sufficient compliance with the Statute of Frauds, as the names 
of the defendants were not signed at the bottom of said bill of 
sale. Non-suit was granted. At the present Circuit Court, the 
case was re-tried. The case was given to the Jury, who returned 
a verdict for the plaintiffi— Albany Allas. 
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Totes of Recent Decisions. ° 





English Chancery, November, 1849. Sturge v. Sturge. 
[18 Law J. Rep. n. s. Chy. 17.] 


DEED-——FRAUD——SUPPRESSION OF FACTS, DEED OBTAINED BY, SET ASIDE— 


FAMILY COMPROMISE. 
A deed obtained from a tenant in tail by his brothers, without adequate consideration, 


and when he was in want of money, and either without legal advice or with legal advice 
meant to promote the wishes and interest of those with whom he was dealiiyg, was set 
aside, on the ground that the plaintiff did not know that he was entitled to tle whole 
estate, and because the deed was executed without disclosing to him all the material 
facts, which were known to his brothers, and because there was reason to suppose that 
the plaintiff was actually misled. 


English Chancery, November, 1849. Skarff v. Soulby. 
[18 Law J. Rep. n. s. Chy. 30. 
VOLUNTARY SETTLEMENT—FRAUD. 

Proof of a debt existing at the date of a voluntary settlement and unsatisfied at the 
settlor’s death, is not per se sufficient to invalidate the settlement; but it must appear 
that the settlor’s property, not included in the settlement, was inadequate to meet his 
then existing debts and liabilities. 

In a suit by a creditor of the settlor, to impeach a voluntary settlement, inquiries 
were directed as to what debts were owing by the settlor at the time of the execution 
of the settlement and at his death; and what, at the time of such execution, was the 
amount of the settlor’s property not included in the settlement. 


Queen’s Bench, November, 1849. Levy v. Railton. 
[18 Law J. Rep. n. s. Q. B. 16.] 


PLEADING——TRICKY PLEA, SETTING ASIDE. 
Where a plea is sworn to be false, and is manifestly tricky, and such as to put the 


plaintiff to a reasonable difficulty in replying to it, the Court will set it aside and allow 
judgment to be signed for want of a plea. 


Queen’s Bench, November, 1849. Freeman, Adm’trizx, v. Steggal. 
[18 Luw J. Rep n. s. Q. B. 18.] 
EVIDENCE—INTERLINEATION IN DEED—NOTICE AND ORDER TO ADMIT— 


WAIVER OF OBJECTION. 
Under the usual notice and order to admit, an objection to the reception in evidence 


of a deed, because of an interlineation appearing in it, is waived. Therefore, a deed of 
transfer of a mortgage term, containing an interlineation in the power of sale, was held 
to have been properly received in evidence, although in the attestation clause no notice 
was taken of the interlineation, and there was no evidence to shew that it had been 
made before the execution of the deed. 


Queen’s Bench, Novemher, 1849. The Duke of Brunswick v. Harmer. 
[18 Law J. Rep..n. s. Q. B. 20.) 


LIBEL—PUBLICATION TO AGENT OF PLAINTIFF—RE-PUBLICATION—DAMAGES. 
In an action against the proprietor of a newspaper for a libel, the evidence given of 
publication was, that the plaintiff had, many years after the libel was printed, sent a 
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person to the 


Notes of Recent Decisions. 


newspaper-office to buy a cepy of the newspaper in which it appeared, 


and to whom a copy was accordingly sold at the office. Held, sufficient evidence of 


publication. 
Where the 
alleging other 
barred by the 
proved, it was 


first count set out a libel which was referred to in the subsequent counts 
libels, and the original cause of action for the libel in the first count was 
Statute of Limitations, but a re-publication of it within six years was 
held that the Judge was not bound to direct the jury to give damages for 
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the libel in the first count with reference only to its re-publication. 


English Common Pleas, December, 1849. Vanderdoncktv. Thellusson. 
[18 Law J. Rep. n.s. C. P. 12.) 


WITNESS——-FOREIGN LAW——-EXPERT—PROMISSORY NOTE—-PLACE OF PAYMENT. 





Any persot}, conversant with foreign law, though not a professor of it or connected 
with the proféssion, is a competent witness to prove it. 

Thus a pergon, who was an hotel keeper in London, but had formerly been a mer- 
chant and stdck broker in Brussels, and who stated that he was acquainted with the 
law of Belgium, with regard to promissory notes and bills of exchange, was held to be 
a competent witness to prove that by the law of Belgium it is unnecessary to present a 
promissory note at the place where it is stated to be payable in the body of the note. 

A promissory note which, in the body of it, is made “ payable on, &c. At, &c.,” 
must, by the jaw of England, be presented at the place mentioned, although there isa 
full stop between the date and the place of payment; the statement of the place cannot 
be taken as a|mere memorandum. 


| ‘ 
English Chancery, Nov., 1849. Ranelagh v. Ranelagh. 


[18 Law J. Rep. n. s. Chy. 39.] 


LEGACY——-LAPSE—-GIFT TO CHILDREN OF A LEGATEE NOT [MPLIED AFTER AN 
EXPRESS ESTATE FOR LIFE. 

Bequests off pecuniary legacies to each of four persons for life; interest at £5 per 
cent. to be paid until the heir attained twenty-one, and in case of the demise of any of 
the above parties without legitimate issue, then his or her proportions were to be divi- 
ded amongst the survivors. After the testator’s death, one of the legatees married and 
died, leaving three children surviving. Held, that as the legacy was expressly limited 
to the legatee| for life, and as the gift over did not take effect, the gift to him was 
defeated, and |no gift to the children was to be implied, and, as the legatee by express 
words took nq interest beyond his life, the legacy lapsed, and that the residuary legatee 
was "gi 





English Common Pleas, Nov., 1849. Russell v. Briant. 
[18 Law J. Rep. n. s. C. P. 33.] 


COPYRIGHT, INFRINGING—MUSICAL COMPOSITION—-CAUSING PERFORMANCE— 
STATS. 3 & 4 WILL. 4c. 15.—5 & 6 vict. c. 45. 


A person who lets for hire by the evening a place of dramatic entertainment for the 
public performance of songs and music, and provides the hirer, who performs songs and 
music which he has not liberty to perform, with lights, benches, &c., is not liable to 
pay damages tio the author for causing or permitting to be represented or performed a 
musical compdsition without the author’s written consent. 

Under the 2 and 4 Wil. 4. c. 15s. 2., such person only is liable to an action who by 
himself or i agent actually takes part in a representation which is a violation of 


copyright. 
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New York Supreme Court, General Term, Nov. 1849. Bacon v. 
Townsend. [1 U. S. Law Mag. Rep. N. Y. 8. C. 19.] 

An action for a malicious prosecution cannot be maintained until the prosecution 
alleged to be malicious is ended, and the mere fact that the accused was discharged from 
the recognizance entered into by him at the time of his arrest, is not such a termina- 
tion of the prosecution as will warrant an action. 

The question of probable cause, where there is no dispute as to facts, is a question of 
law for the Court to determine, and in such case it is competent for the Judge at Nisi 
Prius to order a nonsuit on the ground of there being probable cause. 


New York Supreme Court, Nov., 1849. Lane v. Columbus Ins. Co. 
[1 U. S. Law Mag. Rep. N. Y. S. C. 21.) 


A policy of Insurance was effected by A. upon the property, and as the agent of the 
plaintiff. The policy was made out in the name of A. as principal, and contained a 
clause that the loss, if any, should be paid to A. only. A loss having occurred—Held, 
that the plaintiff being the real party in interest, might mainiain an action on such 
policy in his own name. 


United States Circuit Court, Southern District of New York, Nov’r 
Term, 1849. The Steamboat Rhode Island v. The Naugatuck 
Trans. Co. [1 U. 8. Law Mag. Rep. U. 8S. C. C. 23.) 


The libellants recovering in a case of collision, are entitled to damages for the delay 
and loss of trips with their boat, while she is undergoing the necessary repairs. 


Supreme Judicial Court of Massachusetts, Sept. 1848. Hart v. W. 
R. Corporation. [1 U. 8. Law Mag. Rep. 8S. J. C. M. 39.] 

By Statute of 1840, cap. 85, railroad corporations are responsible for injuries by fire 
communicated by their locomotive. One of the locomotives of the W. R. R. Corpo- 
ration fired a building belonging to that corporation, and the fire was thence commu- 
nicated to a building belonging to A. A.’s building was insured by B. B. paid A. the 
amount of the insurance, and then sued the Railway Corporation in A.’s name for the 
amount paid. Held, that the Corporation was liable to B. for the amount paid, and that 
in an action for the recovery of that sum B. might use the name of A., although A. 
refused his consent to the use of his name. 


SUPREME COURT OF INDIANA, NOVEMBER TERM, 1849. 


[ By the kindness of our friend Henry P. Toornton, Esq., of New Albany, we are 
enabled to furnish the following decisions, selected from those reported for the State 
Sentinel by A. G. Porter, Esq. For the convenienc of the profession, we have prefixed 
a caption to each case, showing its subject. Ep. ] 


DELIVERY BOND. 


Patterson et al. v. Brown. Error to the Marion C. C. 

Buackrorp, J. The validity ef a delivery bond is not affected by the omission of the 
clause in the condition that the defendant may sell the property at private sale, &c. 
That clause is directed by the Statute to be inserted in the condition of the bond for the 
benefit of the execution defendant, and he has a right to waive that benefit if he thinks 
proper to do so. 

In an action upon a delivery bond the Court cannot, under the Statute, assess 10 per 
cent. damages on the costs. Affirmed, except as te the assessment of damages upon the 
costs; as to that, reversed. 
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ADMINISTRATOR——FRAUDULENT SALE. a 
Shaw et al. v. Swift et al. Error to the Franklin C. C. 

Per Curiam! Heirs to whom lands have descended, have a right to have a fraudulent 
sale of the land by the administrator of their ancestor to himself set aside, by applica- 
tion in a reasofable time, upon payment of the purchase money, improvements, &c., if 
the purchase soe has been paid, or the improvements exceed the rents and profits of 


the land. a gt 





DOWER—PLEADING—BARRED BY FRAUD. 


Ellis v. Diddy. Appeal from the Elkhart C. C. 


Perkins J. Petition for the assignment of dower on the lands owned by Peter Diddy, 
deceased. Plea, that after the death of said Peter, William Latta was appointed guar- 
dian of his children, then infants, and that said guardian, at the September Term, 1837, 
of the Elkhart Probate Court, applied for permission to sell said lands of said Peter, 
deceased; that the sale was ordered, that the lands were appraised without considering 
any right to dower, at twenty-five dollars per acre, being their full value, unincum- 
bered; that they were sold under said order to the defendant below, Jacob Ellis, for 
twenty-five dollars and twelve cents per acre, and deeded to him; that at the time of the 
application by their guardian for their sale, said Isabella Diddy, the petitioner, was 
present in Court, and concurred in said application, and that she received seven hundred 
and seventeen dollars of the money received on the said lands, which sum, the plea 
alleges, was received and accepted by her as full payment for her said interest in, and as 
a payment and commutation of, her right and dower to and in said premises so as afore- 
said sold and conveyed to said Jacob Ellis. And said defendant further avers that at 
the time and place of said sale of said lands by John D. Defrees, commissioner for that 
purpose, in the presence and hearing of said defendant and said petitioner, it was rep- 
resented by said commissioner that the purchaser of said premises at said sale, would 
acquire a complete and perfect title to the same, thereby then and there meaning and 
intending, and then and there being so understood by said petitioner and said defendant, 
that the purchaser would acquire a good and perfect title to said lands, free and clear of 
any and all liens and incumbrances whatever; and that said petitioner then and there 
acquiesced in said representations, and urged said sale, and gave no notice whatever of 
any lien, claim or incumbrance, in the nature of dower or otherwise, to or upon said 
premises; and that he, said defendant, then and there purchased said premises at and 
for said sum of twenty-five dollars and tweive cents per acre, in full reliance on said 
representations, &c.; and that he gave one thousand dollars more for the same than he 
would have given had he supposed the widow’s right of dower remained upon them, &c. 

Held, that the defendant had a right to plead to the petition any matter which would 
defeat or diminish the petitioner’s claim to dower; (R. S. 804, secs. 76, 77,) and that 
the plea was therefore well pleaded. 

Held also, that the plea was not double, as urged, in setting up matter of record and 
matter not of record; but that it contained but a series of facts all going to constitute 
but one bar to the petition, and in this view was justified by the rules of pleading. 

Upon the merits, it is thought, if the matters alleged in the plea exist, the petitioner 
is estopped to assert a right of dower. They show that she has stood by and seen the 
lands sold under circumstances that make it fraudulent in her to now assert such right. 
1 Story’s Eq. Ju. secs. 385, 386, 387; Smiley v. Wright, 2 Ham. 507; Jones v. Powell, 6 
John. Ch. R. 194; State v. Holloway, 8 Blackf.45; McCormick v. Digby, ib. 99. Reversed. 

PROBATE COURT—PARTITION—PRACTICE. 

Doe ex dem. Haine et al. vy. Smith. Error to the Vermillion C. C. 

Smiru J. The Probate Courts of this State are Courts of record, and of general juris- 
diction, and by the act under which they were organized, in the exercise of the juris- 
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diction granted to them, they are invested with the incidental powers of other Courts 
of law and equity. 

As Courts of general jurisdiction the Probate Courts had, by the “ act regulating the 
practice in suits at law,” approved January 29, 1831, and the act amendatory thereof, 
approved February 4, 1833, taken together, (see R. S. 1831, p. 399, and Laws 1833, p. 
114, s. 10,) jurisdiction to decree a partition of real estate in the cases provided for by 
the Statute of 1831. 

Under the Statute of 1831, an averment, by the petitioner, fn a petition for partition 
of real estate, that he, together with other persons named, were the owners of several 
tracts of real estate, (described in the petition,) situated in a certain township and range, 
without designating in terms the County and State in which they were situated, and 
that he desired to have partition thereof, was sufficient in substance to invest the Court 
with jurisdiction, to order the partition applied for; and it will be presumed, after 
decree, that any defect in the description, as to the County and State in which the land 
was situated, or of the particular part of a quarter section, was supplied by the proof, 
where the County and State in which the land was situated and the particular part of 
such quarter section are set out on the order book, in the preface or intreductory part 
of the order of the Court directing the partition to be made. 

Where persons, who are not named in a petition for partition, as defendants thereto, 
are mentioned as such on the order book of the Court, in the introductory part of the 
Court’s decree, which professes to set out the substance of the petition upon which the 
application for partition is founded, they will be presumed to have been properly made 
defendants to the partition. 

Where the record states that there was satisfactory evidence of the due service of 
process or publication of notice against defendants, it will be presumed that the requisite 
steps were taken to bring the parties within the jurisdiction of the Court. 

A party entitled to interest in real estate, by virtue of his wife’s seisin in fee of an 
undivided portion thereof, who falsely represents in a petition for partition of real 
estate that he is one of the proprietors in fee of such portion, obtains a deeree for the 
sale in fee of the real estate by virtue of such false representation, and receives the 
share of the purchase money coming for such entire portion, cannot afterwards main- 
tain an action of ejectment for such portion on the ground of the invalidity of the sale. 

When the Probate Court is shown to have had jurisdiction of the subject matter of 
an application for partition, and it is also shown that the defendants were duly notified 
of the pendency of such application—the sufficiency of the report of the commissioners, 
the proof of the title of the petitioner, and the ascertainment of the relative shares of 
the several parties, cannot be controverted collaterally; and the title of a bona fide pur- 
chase, acquired under the proceedings, must be deemed valid. Affirmed. 


SPECIFIC PERFORMANCE——EVIDENCE. 


Elliott et al. v. Lewallen et al. Error to the Franklin C. C. 


Smiru J. Bill against Lewallen, Macy, and Owen, for the specific performance of a 
parol contract for the conveyance of a tract of land. 

The bill charges that Lewallen sold the land in controversy to Macy, Macy to Owen, 
and the latter to complafnants, and each putchaser was put into possession at the time 
he purchased. It appears from the deposition of Owen, taken on behalf of Macy, that 
the purchase money had not been paid by him to Macy. Held, therefore, that the bill 
could not be sustained. 

The complainants cannot object on error that the deposition of Owen was taken with- 
out an order of the Court, as the objection was not made below. The Circuit Court 
correetly overruled the motion of the complainants to suppress Owen’s deposition, on 
the ground of interest, as it is shown that his liability to the complainants, if they failed 
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in the suit, was greater than to Macy. The statement in Owen’s deposition, that the 
complainants had agreed to release the land in consideration of his assignment to them 
of a certain judgment, does not sustain the objection of interest, as that agreement was 
void by the Statute of frauds. Affirmed. 


CA. SA.—DISCHARGE—ATTORNEY—POWER TO COMPROMISE. 
| ° 
Wakeman et al. v. Jones et al. Appeal from the Vigo C. C. 


Suitn J, This was a motion made in the Circuit Court, by the appellees, to set aside 
an saneutiiin issued on a judgment in favor of the appellants, and for the entry of satis- 
faction of \aid judgment on the record. The cause was submitted to the Circuit Court, 
on the affidavit of the parties, and the records of the Court. Held, that as affidavits 
were filed on both sides without objection in the Circuit Court, no valid objection can 
be made to the judgment on that account. 

It is a well established principle, recognized by this Court in the case of Tatem v. 
Potts, 5 Blackf. 534, and in Prentiss v. Hisuton, 6 Blackf. 35, that the discharge, with 
the plaintiff’s consent, of a defendant in custody, on a capias ad satisfaciendum, operates 
as a discharge of the judgment. It appears from the proof in this case, that the agree- 
ment made by the attorneys of the plaintiffs in the original judgment, discharging 
Joseph O. Jones, one of the defendants, from arrest, was ratified and confirmed by the 
plaintiffs. 

Without the consent of the creditor, an attorney has no authority to compromise 
with a debior, or to bind his principal by any arrangement for the satisfaction of the 
debt placed in his hands for collection, short of an actual collection of the money. 
Affirmed. 


REPLEVIN—TITLE. 


_ Bradley v. Michal. Error to the Johnson C. C. 


Perkins J. The purchaser of personal property, where part of the purchase money 
is paid, and|a portion of the property delivered, is not entitled to the possession of the 
residue until full payment is made therefor. To maintain replevin, the plaintiff must 


have the right of possession to the property replevied. Reversed. 


| VENDOR AND PURCHASER—TENDER OF PERFORMANCE. 
The Carpenters v. Lockhart. Appeal from the Vanderburgh C. C. 


Perkins ©. A contract on the one part to pay the last instalment of the purchase 
money of a tract of land on a given day, and on the other to make a deed so soon as the 
purchase money shall be fully paid, makes the payment of said instalment, (all others 
having been previously paid,) and the execution of the deed dependent concurrent acts; 
and either party, in a suit at law against the other for non-performance, must show 
performance, or an offer of performance, on the given day, or an excuse for not doing so. 

The covenantor’s want of title is a sufficient excuse for not paying or tendering the 
purchase maney, on the day fixed for the payment and the execution of the deed. 

Where, in the note for the purchase money of a tract of land payable on a given day, 
is included cne thousand dollars for another consideration, and the note is all paid on 
the fixed day except three hundred and thirty-six dollars, but no appropriation is made 
of the payment to the purchase money for the land, the money must be regarded as 
paid proportionally on the land and the other consideration of the note. 

In this case the payment of certain debts by Lockhart as provided for in the agree- 
ment, (which cannot be here set out) was not a condition precedent to his right to the 
conveyance pf certain lands from the Carpenters. 

The Carpenters covenanted to convey to Lockhart two hundred acres of land, such as 
they should select, out of a tract they owned in Union township, Vanderburgh county, 

| 


6: BRERA STRAT SD IS M2 


gin SSR 














12 








x 
- 


> 
rs 
% 


Notes of Recent Decisions. 401 


Indiana. They did select but did not convey. Held, that covenant would lie on such 
an obligation, and that the particular two hundred acres selected might be shown upon 
the trial by written, if not by oral evidence. 

Lockhart covenanted to give notes to the Carpenters, with security to the acceptance 
of A. Warner, for the purchase money of certain land. He gave notes to the acceptance 
of the Carpenters, without reference to Warner’s approval. Held, that the legal effect 
of the covenant was complied with. 

Where an agreement contains stipulations of different degrees of importance, the 
damages for the breach of some of which would be certain and of others uncertain, and 
a large sum is expressed in the agreement as payable on a breach of any of the stipula- 
tions, such sum is always to be regarded as a penalty and not liquidated damages. 

Evidence is admissible in an action on such an agreement to mitigate the damages. 
Reversed. C. Baker and 8. Judah, attorneys for appellants; J. G. Jones, attorney for 
appellee. 


STATUTES——PREAMBLE. 


The State v. The Beards. Appeal from the Tippecanoe C. C. 


Perkins J. The recitations in the preamble of a Statute are admissible, and prima 
facie, but not conclusive evidence. 

Where the enacting clauses of a Statute are plain, we do not refer to the preamble 
in construing them. 

The act for the relief of the Beards, passed in 1848, required the commissioner 
appointed under it, and, by consequence, the Court, on appeal, to be governed, in adju- 
dicating upon their claim against the State, by all the rules of law and evidence appli- 
cable in cases between parties generally, in Courts of law. 

The contract of the Beards for the construction of section 5 of the W. and E. Canal, 
west of Lafayette, made in 1839, having been forfeited by the defaults of the parties as 
to performance, long before they actually constructed said section or any part of it, 
there could be no recovery for the subsequent construction of the same, upon said 
contract; but as to the compensation for such construction, they would stand on no 
better footing than the contractors under the act of 1842, providing for the completion 
of said canal, and would be bound to receive their pay in canal scrip. No officer on 
the canal had power to make representations, binding upon the State, to the contractors, 
and this the Beards were bound to know. 

The State can make a contract to pay in specified articles. Reversed. W.W. Wick 
and A. S. White, attorneys for State; R. A. Lockwood, attorney for defendants. 


OHIO RIVER—JURISDICTION. 


McFadin v. The State. Error to the Posey C: C. 

No part of the Ohio River below low water mark is within the boundary of Posey 
county. The jurisdiction of the Circuit Courts of the State is limited by the bounda- 
ries of the counties in which they are respectively situated. 

The State may possess jurisdiction over territory not erected into a county, or attached 
to any one existing for judicial purposes. 

Jurisdiction over the river opposite a county does not result as an incident to the 
jurisdiction over the land adjoining the stream. 

The cabling a beat to the shore of a county on said Ohio river, does not so make it a 
part of the shore as to give the County Court jurisdiction over an offence committed on 
said boat while lying out in the stream beyond low water mark. Reversed. 
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—— Wiseellanvous Articles. 





Judges—Interesting Statistics. ‘The Philadelphia News states that in ten States— 
Maine, New Eampshire, Massachusetts, New Jersey, Pennsylvania, Delaware, Maryland, 
Louisiana, Texas, and Kentucky—the Judges of the several Courts are appointed by 
the Executive, and also the Judges of the Supreme Courts in Indiana, Missouri, and 
Michigan; Circuit Judges in Indiana being chosen by the Legislature, and Associate 
Judges of the Supreme Court are elected by the people; in New Jersey, five Judges of 
the Court of Common Pleas are chosen by the Legislature; in thirteen States—Ver- 
mont, Rhode Jsland, Connecticut, Virginia, North Carolina, South Carolina, Georgia, 
Florida, Alabama, Arkansas, Tennessee, Ohio, and Illinois—the Judges are elected by 
a joint vote of the two Houses of the Legislature, and also the Judges of the Supreme 
Court of Iowa, the Judges of the District Courts being chosen by the people; in New 
York, Mississippi, and Wisconsin, the Judges are elected by the people. 








Railroad Injury—Damages recovered by a Widow for the killing of her Husband. 
[From the N. O. Delta.| The very interesting case of Elizabeth Hubgh v. Carrollton 
Railroad Company, in which the plaintiff sued for $10,000 damages, for the killing of 
her husband by the explosion of the locomotive on the Carrollton Railroad last Decem- 
ber, was brought to a conclusion last Saturday evening, by a verdict for the plaintiff for 
$5,000. The evidence of which showed very clearly that the locomotive was a very 
old one, and the boilers were very thin; that frequent complaints were made of their 
condition, as being entirely unfit for use. Pieces of the boiler were exhibited to the 
jury. They were as thin as old dime pieces. It was also proved that Jacob Hubgh, 
the deceased, was an excellent engineer, experienced, skilful, and very prudent. 

Judge Bucnanan charged that there was no doubt about the law’s authorizing the 
plaintiff to recover in such a case, if the fact established the damages. 

The jury, after retiring ten minutes, returned with a verdict for plaintiff of $5,000. 
The plaintiff is a poor German woman, with two children. This is, we believe, the 
only case that has occurred in this country where the wife has recoverzd damages for 
the loss of her husband. 





Patent—Extension—Liccase—Woodworth Planing Machine. In the case of Elisha 
Bloomes v. Curtius & Kinney, vefore the U. 8. Circuit Court, Judges McKin.ey and 
McCa es, presi ling, judgment has been rendered in favor of plaintiff. It was an appli- 
cation for an injunction to restrain the defendants from the further use of the celebrated 
Woodworth Planing Machine. The ground taken by defendants’ counsel, was, that 
his clients havipg purchased the first extension of the patent, they had a right to use 
the machine daring the period of the secured extension. The Court, after able argu- 
ments of counsel}, decided that unless it could be clearly shown there wasa saving clause 
in the law of 1845, in favor of assignees, an imjunction would be granted, which was 
accordingly done.—N. O. True Delta, 26. 





A Singular Cuse of Crim. Con. A somewhat singular case has just been tried before 
the Circuit Court of Orange county. It appears that sometime ago the wife of Eben- 
ezer Seeley got # divorce from her husband, and subsequently married a lawyer named 
Crosby. ‘The first husband succeeded in setting aside the divorce on the ground of 
informality, or want of jurisdiction in the power that granted it, and then sued the 
second husband|for improper intercourse with his wife. The jury gave a verdict of 
$1,100 damages lin favor of the plaintiff—Poughkeepsie Journal. 
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HOLCOMBE’S INTRODUCTION TO EQUITY JURISPRU- 
DENCE, on the basis of Story’s Commentaries, with notes and 
reference to English and American Cases, adapted to the use of 
Students. By James P. Hotcomse. 1 neat 8vo. vol. 


This work contains, in a condensed form, the most important part of Story’s Com- 
mentaries, with an abstract at the beginning of each chapter, of the subjects compre- 
hended under it. 

It has been sought to increase its value as a first book for students, by the addition of 
numerous notes of an elementary nature, containing references to the leading American 
authorities, anc such important decisions in England as have been made since the last 
edition of the Commentaries. 

New York, July 17, 1846. 

I have perused with pleasure, Mr. Holcombe’s Introduction to Equity Jurisprudence. 
It is aclear and able manual or outline of the Elementary principles of Equity, as 
administered in the English and American Courts. I think it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice. Yours respectfully, JAMES KENT. 

To Messrs. Dersy, Braptey & Co. 


LexineTon, Dec. 22, 1846. 
Dear Sir—Engagements almost incessant, have, until very recently, prevented me 
from a careful and thorough examination of your “ Introduction to Equity,” a copy of 
which you had kindly presented to me. It is more simple and didactic than Mitford or 
Jeremy; and it isso much more condensed and readable than Scery, (which is too dif- 
fuse,) as to entitle it, in my judgment, to the patronage of Teachers and Students of 
Rudimental Equity; and I am disposed, as a Teacher of Jurisprudence, to substitute it 
for Mitford, which, though once pre-eminent, and even yet excellent in some respects, 
as an instructive book on Equity, is neither so methodical nor comprehensive as your 
“ Introduction,’ which exhibits, with general accuracy, an intelligible outline of the 
principles of medern Equity, and to the young Student, unacquainted with the anatomy 

of this great subject, cannot fail to be useful. Very respectfully, 
G. ROBERTSON. 


To James P. Houcomss, Esq. 


« An excellent book, peculiarly adapted to the use of the Student; indeed, for him it 
is a capital book; and, in the language of Chancellor Kent, ‘it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice.’ ’’— Western Law Journal, February, 1847. 









































Valuable Law Books recently published by H. W. Derby & Co. 


WALKER’S INTRODUCTION TO AMERICAN LAW, by 


Trmorny Waker, (second edition, enlarged ai:d improved.) 
{From Judge Story and Protessor Greenleaf. | 

We have examined “The Introduction to American Law,’’ by Professor Walker, 
with as much care as we could consistently with our avocations, since it first came to 
our hands. I[t appeared to us to be a work prepared with great judgment and ability, 
and contains the result of sound and discriminating learning. As a general outline of 
American Law, it is entitled to full public approbation, and cannot fail to be eminently 
useful to Students in their first advances in professional knowledge. It supplies a want 
which has been extensively felt, and is worthy the reputation of the distinguished 
author. JOSEPH STORY, Dean, Professor of Law. 

SIMEON GREENLEAF, Royall Professor of Law, 
Harvard University, Cambridge. 








[From the North American Review. ] 

“This book is well adapted to the purposes indicated in its title page. It is an admi- 
rable First Book for Students of Law. It is also thoroughly American. The young 
jurisprudent of our country, who is pursuing that gladsome light which his master, 
Lord Coke, has so earnestly commended, may here find a book especially written for 
himself; calculated to remove many of those difficulties which peculiarly beset his path, 
and conduct him at once to the actual structure of American law. 

“Mr. Walker has presented a perspicuous and condensed view of the vast subject of 
American Law. His language has a simplicity bordering on plainness; but it is intel- 
ligible and expressive. With more elegance, it would be a happy model of style for a 
didactic work, particularly for a law book. It is devoid alike of professional pedantry, 
and of careful refinement, but is direct and to the purpose, and clearly conveys the 
author’s meaning. ‘The tone and spirit of the book are such as become our country; 
they are congenial with our free institutions, and our expanding social character.”’ 


HOLCOMBE’S BARTON’S SUIT IN EQUITY, a new and 
enlarged edition of “ Barton’s Suit in Equity,” prepared by James 
P. Hotcomse, Esq., author of “Introduction to Equity Jurispru- 


dence.” 

This work has been entirely re-modeled, so as to suit the pony of the present day, 
and such additional matter incorporated with the original text, as was necessary to 
render it a more complete outline of pleading and practice in the Courts of Chancery. 
It also contains numerous forms of bills, answer and decrees; the Ordinances made by 
the Lord Chancellor Bacon, for the better and more regular administration of justice in 
the Chancery, to be daily observed, saving the prerogative of the Court; the Rules of 
Practice for the Courts of Equity of the United States, promulgated by the Supreme 
Court of the United States; and the Orders for the regulation of the practice and pro- 
ceedings in the Court of ante, issued in sane of the recommendations of his 
Majesty’s Commissioners, by the Lord High Chancellor, April 3, 1828. 


Opinion of the original work by David Hoffman, Esq., author of “ Course of Legal Study.” 

“This is a remarkably perspicuous and satisfactory outline of the practice, in which 
are explained, analytically and scientifically, the various forms of bills, answers, demur- 
rers, pleas, and other proceedings, from the institution to the completion of suit in 
Chancery. It is preceded by a historical essay on the jurisdiction and objects of 
Chancery; the whole of which is a clear and beautiful coup d’@il, admirably adapted as 
an introduction to the study of practice and pleadings in this Court. It appeared in 
1796, and continues to maintain its high rank amidst the numerous works of late date.’’ 


McLEAN’S REPORTS. Reports of Cases argued and decided 
in the Circuit Court of the United States, for the 7th Circuit. By Jno. McLean, Cir- 
cuit Judge. 3 vols., $15. 


GILMAN’S DIGEST. Digest of the Supreme Court of the 
States of Indiana and Illinois, and the Circuit Courts of the United States, for the 7th 
Circuit. By Cuartes Gitman, Counsellor at Law. 1 vol., $5. 


MOREHEAD’S PRACTICE. The Practice in Civil] Actions 


and Proceedings at Law, together with Forms of Declarations, Pleas and Replications, 
with Practical Notes, in one large octavo volume. By Hon. James T. Morenzap. $5. 
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Illustrated with Maps and Engravin igned for Schools, .........-- 60 
Willard’s Universal History, 8vo. sheep, .....-- sce. eee cece cece eee e nero 1 50 
Willard’s History of the United States or Republic of America, 8vo. sheep,... . 1 50 
Gould’s Abridgement of Allison’s Europe, 8vo. plain sheep,.............+.-- 1 25 
SCIENCES, &c. 
Parker’s First Lessons in Natural Philosophy, .............0.eeee-eeeeeees 38 
Do Compendium of School Philosophy, ...............-0eeeeeee cece 1 00 
Phelps’ Philosophy, 12mo., ......cceccccsecccccssccceccerceccesseccecces 75 
Do Chemistry, 19mo0., 2.2... csccsccccdsvsccccccccsccscccesecsscceees 75 
Do Do 1Omo., for Baghmmomay: . si. isc c icici cc ceecccscesesececs 56 
Do Philosophy for Beginners, 18m0.,......... 64... cece eee cece ee eeeees 56 
Phelps’ Botany for Beginners, designed as an introduction to Mrs. Lincoln’s 
Botany,...-cccecscvcsccccccccccsescstvsvecscseccvedsvecevesisesecscs 56 
Mere. Lanoola’e Betaty Brey. sos oon cc ce ccr ete cccetces ewes sestidecducvcee 1 50 
Geography of the Heavens and Class Book of Astronomy, accompanied by a 
Celestial Atlas, by EB. HH. Bunrrr, A. M. 0.205... cccceccccvcccscsevvesers 1 50 
*Elementary Astronomy, to accompany Astronomical Maps, by H. Mar- 
COND, oo bcc deh os en gy vane 5006 vad tuk be ole Von Jed bodk Seavestey es 
Astronomy for Schools, by O. M. Mrrcwett, in press, .........+-+++++-+-5- 
* Astronomical Maps, by H. Marrison, 16 nos. cloth backs and rollers, 
POF BOb,..ccccccccccccccsvcsvceevassreeccecesescesseseeeeesceseeenes 20 00 
* Astronomical Maps, by H. Marrison, heavy paper, rollers, per set,........ 15 00 
Clark’s New English Grammar, ..........0eeeeeeee cece ee eeee cee ee ences 50 
Fulton & Eastman’s Book-Keeping by Single Entry,............-....+..5. 63 
Practical French Teacher, by NornMAN PINNEY, ..........--00 ee ee ee eeeeeee 1 25 
Rey 60 BO awesccvnsesessncccsvascscdveretbucneengedteen dap eesees 75 
Kames’ Elements of Criticism, 1 vol., 8v0...........0cccccccccecceces eee 1 50 
Preston’s Interest Tables at 6 per Cent, .............ceccccccccccercsceees 2 50 
Webster’s Elementary Spelling Book, per dozen, ...........020eeeeeeeeees 1 25 
MUSIC. 
Kingsley’s Harp of David, a new Church Music Book, ............+.-++++-- 1 12 
Do Youtig Ladies’ Harp, o. 292 cccccdcscccccccccvecccccscccecss 75 
Do keds 85 bao bale ada e bach Biome A daceehecieseds 45 
DAVIES’ COURSE OF MATHEMATICS. 
ELEMENTARY COURSE. 
DOT Ty Te By 0 06.0 6.009 090.6040 s 0005000809000884 Daaledab ard 13 
Davida’ Fiest Eocene Bi APRONS. oso. octavo ccc eccccessdeoceeecceecess 21 
po EE TE Se a ey Re” ee a ne re 42 
is en 05seneeb netiaseedel bert’ sehen ennnganeuee 42 
I ae re a ret, eT Se ne ee 80 
Key to Davies’ University Arithmetic, ............sccceccecees sovcevecees 50 
NG Ms octc eke bedeecs cee vet ebsdecdccbanegtecbesth dene cite be is 871 
oN a eS ae ee ee ae 5) 
Datel I MI a ans SaaS venedceswaacvidewennsh ehardhoenees 80 
Davies’ danarleagy dead TEeRONSRNOR ys. 6. oon ce cccccccsccccrcsccsccctsdbecsseeses 8716 
ADVANCED COURSE. 
Davies’ Bourdon’s Algebra—being an abridgement of the work of 
0 M. ra poe ha dhetc tb bie ck ited Jeane Be ncdtadedesdtisidéae 1 50 
* Davies’ Legendre’s Geometry and Trigonometry, being an abridgement of 
dene aati... 7: ce setts bits and pei abe mete 1 50 
© Deri BOVINE ho «Sendo» cacosecagaces +4 1 cRdRers eegesacvecsreenes - 150 
ene ns a oeda hase cene donsane 1 50 
* Davies’ Differential and Integral Calculus, ..............2e.eeeeeeeeeeeeee 1 50 
OR, SE no 5 kno ken due bar cunsccncdasnesecatreAnpone 2 00 


* Davies’ Shades, Shadows and Linear PUG 6 + ct pcvassemnectsanecsece 2 50 

















NEW LAW BOOKS. 


Phillips on Evidence, sixth American edition, from the 9th London, much improved; 
by S. March Phillips, Esq.; with extensive American Notes, by Esek Cowen and 

Nicholas Hill, jr.; with all the late American Notes, down to 1849, by Joshua M. Van 
Cott, Esq.; Counsellor at Law. Svols. 1850. 

Bright’s Husband and Wife, as respects Property, partly found in Roper’s Treatise, 
and comprising Jacob’s Notes and Additions thereto; with American Notes, by 
Ralph Lockwood, Esq., Counsellor at Law. 

Barbour’s Supreme Court Reports. 4 vols. 

Comstock’s Court of Appeals Reports, N. Y. 2 vols. 

English Chancery Reports, vol. 20, published verbatim, with American Notes, by John 
A Dunlap, Esq. Counsellor at Law. 

Dunlap’s Paley’s Agency; a Treatise on the Law of Principal and Agent, chiefly with 
reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, Esq., 
Jarrister at Law; third edition, with large additions, by J. H. Lloyd, Esq.; 3d Amer- 
ican edition, with further extensive additions, by John A. Dunlap, Counsellor at Law. 

American Chancery Digest, third edition; by John A. Dunlap, Esq. 1849. 

Denio’s Reports, N. Y. 5 vols. 

Hill’s ae “ = 7 vols. 

Smith’s Commentaries on Statute and Constitutional Law, and Statutory and Constitu- 
tional Construction, by E. Fitch Smith, Esq. Counsellor at Law, and Judge of 
Ontario County, N. Y. 

Lockwood’s Reversed Cases in Law and Equity, in the Court for the Correction of 
t:rrors of the State of New York, from 1799 to 1847, with the names of the Cases, &c. 

Johuson’s Cases, second edition, 3 vols.; with extensive Notes and References, by Lo- 
renzo B. Shepard, Esq. Reports of Cases in Supreme Court, State of New York, 
from 1799 to 1803. Judges during the above Reports, Morgan Lewis, Egbert Ben- 
son, James Kent, since Chancellor of the State, John Lansing, Smith Thompson, 
and Brockholst Livingston. 

Benedict’s Admiralty Practice. The American Admiralty, its Jurisdiction and Prac- 
tice, with practical forms; by Erastus C. Benedict, Counsellor at Law. 

Barbour’s Chancery Reports; 3 vols. New York. 

Paige’s Chancery Reports; 10 vols. New York. 
> The above with a general assortment of Law Books, just published and for sale 


by ah 
BANKS, GOULD & CO. 
July 1, 1849. Law Booksellers and Publishers, New York. 


J. G. GEST, 


ATTORNEY AT LAW, XENIA, OHIO. 
The collection of claims promptly attended to in the counties of Greene, Clark, 
Madison, Fayette, Clinton and Warren. 
Rererences—Blachly & Simpson, Cincinnati; Jacob Strader, Esq. do; King & An- 
derson, Attorneys, do. March, 1849. 








JOSEPH PLUNKETT, 


ATTORNEY AT LAW, ST. MARY’S, AUGLAIZE COUNTY, OHIO, 
Will attend to all business of his profession in the counties of Auglaize, Mercer, Allen, 
and Van Wert. 

Rererences—Samuel E. Foote, Esq. Sec’y Life Insurance and Trust Company, 
Cincinnati; Odlin & Lowe, Crane & Davis, Dayton; James H. Hart, Esq. Piqua. 

April, 1849. 12t 


T. CAREY CALLICOT, © 


ATTORNEY AND COUNSELLOR AT LAW, 
No. 45 William Street, New York City. 


T. C.C. has been appointed Commissioner of Deeds, &c. for the States of Ohio, 
Indiana, Illinois, Michigan, Wisconsin, Iowa, Missouri, Pennsylvania, Connecticut, 
Rhode Island, Vermont, New Hampshire, Maine, Delaware, Virginia, North Carolina, 
South Carolina, Florida, Alabama, Louisiana, Tennessee, and Kentucky; and having 
paid particular attention to the laws and practice of the several States with regard to 
depositions, respectfully solicits commissions to take testimony. He refers by per- 
mission to Hon. E. M. Chamberlain, Goshen, Ia.; James M. Buchanan, Esq., Balti- 
more, Md.; Samuel H. Perkins, Esq., Philadelphia, Pa.; Hon. John W. Edmonds, 
and Hon. Ogden Hoffman, New York July 1, 1849. 12t. 

















